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Overview
I. Overview
Young people who grow up in foster care
face daunting odds when they “age out” of
that system as adults. Many of them ﬁnd
themselves without a job and without a
home. Before long, many are incarcerated,
and others become parents before they are
ready. Staying in school is fraught with
obstacles, from unaﬀordable tuition, to
episodic housing, to a lack of academic and
emotional supports. Whatever their obstacles and opportunities, foster youth are far
more likely than other young people to face
those obstacles and opportunities alone.
Clearly, we are failing these young people.
Less clear, however, is how we can make
things better. The University of Chicago
Law School’s Foster Care Project is dedicated to assisting advocates throughout the
country to improve the experience of foster
youth who are aging out of care. As law
students and faculty, we have focused our
attention on the law, asking: What changes
in the law would beneﬁt these youth? How
can current law be best employed for their
beneﬁt? What can courts and lawyers do to
assist youth to make a successful transition?
In answering these questions, we have engaged in countless discussions with experts
and with former foster youth; we have researched a broad range of potentially relevant legal topics, and we have observed
numerous juvenile court hearings involving older foster youth. We have sought out
model programs that others might want to
replicate and have identiﬁed some recurring problems with standard practice that
call for reform.
Our broadest conclusion is that the legal
process governing foster youths’ transition should ensure that foster youths’ lives

mimic, as closely as possible, the experience
of youth growing up in their own families. More speciﬁcally, we conclude that
the court process can play a crucial role in
replicating some important aspects of that
experience.
We know from our own life experience,
now well supported by sociological research,
that the adulthood acquired at age 18 is, for
most of us, an option to be exercised rather
than a mandatory transformation. We may
declare our independence most forcefully
as we blow out our 18 candles, but we will,
more likely than not, crawl into bed at our
parents’ house when the celebration is over.
For most of us, the ﬁrst decade of adulthood is a patchwork of dependence and independence. We try out jobs, apartments,
and relationships, and when they do not
work out, we can retreat to the emotional
and ﬁnancial support of our parents. Our
ongoing dependence serves as both safety
net and stepladder. When we rely on parents to help us gain an advanced education,
our independence will be more successful,
by many measures, for being delayed.
Our law gives individuals near-complete
authority over their own lives at 18, but
most of us, whether by design or by necessity, forgo much of that authority in order
to reap the considerable beneﬁts of ongoing dependence. Similarly, parents shed
many of their legal obligations at 18, but
continue to oﬀer support beyond what the
law requires out of some combination of
love, commitment, and ongoing sense of
moral obligation. In contrast, foster children in most states are forced to take full
responsibility for themselves the moment
the laws allow them to do so, and the state
sheds most or all of its involvement the
moment foster youth are out of its custodial control.
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While a system of laws, courts, state employees, and their contractors can never
match what families provide in unconditional love, single-minded loyalty, powerful
attachments, and depth of insight, we owe
it to those for whom we have taken over as
parent our best attempt to give them what
we expect other parents to provide. This
requires that the system be ﬂexible and
responsive, and that it give young adults
the ability to move in and out of relative
independence. It also requires that supports be tied to needs and abilities, rather
than oﬀered as rewards for those perceived
to be doing best. As in any family, budgetary considerations will inevitably have
some eﬀect on the supports aﬀorded, but,
as in any family, the commitment to support should not end because the dollars are
short. Finally, to be eﬀective, the system of
supports must engage former foster youth
in decision making as adults who are now
in charge of their own lives.
In the resource materials that follow, we
describe and justify a set of legal rights
and rules designed to foster such a system of supports. To make our proposals
as useful as possible to advocates, we also
oﬀer tools—such as model legislation
and 50-state information—that can assist with implementation. In setting out
these proposed reforms, we do not claim
to be inventing something new. Many of
our proposals have already been implemented in some jurisdictions, and we attempt, whenever possible, to identify reallife models that demonstrate their potential
for success. Our contributions are (1) to
focus particularly on the law and opportunities for change through existing laws or
changes in the law; (2) to synthesize various
legal reform eﬀorts into an integrated proposal; and (3) to develop legal arguments
to support proposals for reform that those

engaged in full-time advocacy work do not
have the time or resources to develop. We
also take a position on one of the more
controversial issues in the area—namely,
the role the courts should play in assisting
with the transition.
At the core of our recommendations is a
conclusion that ongoing court involvement in young adulthood greatly enhances
the ability of the system to oﬀer eﬀective
and age-appropriate supports to former
foster youth. Where the court remains involved, youth are more likely to receive the
supports to which they are legally entitled,
and they are more likely to be involved in
thoughtful planning about their futures.
Any court involvement can facilitate these
goals to some extent, but a properly designed court process can contribute something of special value to the youth and to
the system as a whole. To that end, many
of our recommendations, read together, describe a model court process that we have
concluded would serve these youth especially well.
Our conclusion that courts can (and sometimes already do) play a key role in enhancing foster youths’ transition to adulthood
is based on our own research, and on the
comprehensive longitudinal research of the
Chapin Hall Center for Children. Chapin
Hall’s ongoing study of approximately 700
youth who are aging out of the foster care
system has found that youth who remain
in the child welfare system with court oversight beyond age eighteen do signiﬁcantly
better than those who are discharged from
that court-involved system. These youth
appear to do better than discharged youth,
even when both groups are entitled to the
same set of supports (such as help with
housing and education). Chapin Hall’s
research does not, however, focus on the
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courts, nor does it oﬀer an account of why
court involvement might make a diﬀerence. Our own observation and interview
research helps to ﬁll in the picture, suggesting that court involvement has considerable monitoring and enforcement value
and, in the best cases, fosters a relationship
between judge and youth that is unique
and powerful.
The Protocol is organized as follows: In
Section II.A., we set out the relevant insights from developmental psychology,
sociology and education that bear on our
consideration of foster youths’ needs and
capabilities in adolescence and young
adulthood. Of particular importance are
an understanding of how, when, and why
people assume relative independence in our
society, and how adolescents and young
adults learn what they need to function independently. We note that two of the most
important aspects of adolescents’ preparation for independence—gradually increasing autonomy and the development of
meaningful relationships with adults and
peers—are often in particularly short supply in foster care.
In Section II.B., we describe the numerous
contexts in which the law imposes obligations of support on parents of adult children, and argue by analogy that the state
as parent has certain obligations to support
its foster children into adulthood. We oﬀer
these examples to counter the general assumption that parental obligations always
end at 18, and to consider how the law
has rationalized imposing ongoing support
obligations on parents when issues of dependence are complicated or parents’ usual
sense of moral obligation to their adult
children is attenuated. These laws, we sug-

gest, support imposing a parallel obligation
on the state, as parent, to support the foster
children who grew up in its care.
In Sections III and IV, we advocate a set
of rights and procedures that should be afforded to all foster youth who will age out
of foster care without a legally recognized
permanent family. We endorse the “checklist” approach that a small number of states
have begun to take that sets out a list of
tasks the state should complete before it
discharges youth from its responsibility.
We have found, however, that even in states
where such discharge lists are prescribed by
law, there is no clear mechanism established
for the enforcement of the conditions listed. Moreover, even as written, these statutes focus too exclusively on the discharge
moment, and give inadequate attention to
developmental benchmarks, throughout
adolescence, necessary for a successful transition to independence.

Court
involvement
has considerable
monitoring and
enforcement
value and, in the
best cases, fosters
a relationship
between judge
and youth that
is unique and
powerful.

Building on our knowledge of healthy development set out in Section II, Section
III considers what adolescents and young
adults need to make a successful transition
from foster care to independence. We advocate a developmental checklist for adolescents that focuses on their opportunities
to practice making and acting on their own
decisions, engaging in group activities, and
developing long-term relationships with
adults and peers. Further, we advocate a
discharge checklist that focuses on youths’
preparation for independence as well as on
developing supportive relationships that
youth can draw on through what may be
a lengthy transition period. In addition
to oﬀering model legislation that captures
these obligations, this section oﬀers some
possible mechanisms, including a consti3
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tutional argument, for enforcement of the
state’s obligation to meet the developmental needs of the oldest foster youth.
Section IV shifts the focus to foster youths’
procedural rights. In this section we consider the special contribution juvenile
courts can make. At a minimum, they provide valuable monitoring and enforcement
of the state’s obligations to its oldest foster
youth. The focus of this monitoring and
enforcement is, of course, the state’s child
welfare organization. But many courts
have also found ways to press other arms
of the government into service for foster
children and have facilitated badly needed
inter-systems coordination that the individual agencies were unable to achieve
on their own. At their best, courts oﬀer
a unique opportunity for youth to engage
with a serious and powerful individual who
can help them plan for their futures and
act on those plans. In the course of project work we learned of some extraordinary
judges who have engaged youth in this way,
and it is clear such relationships had a profound impact on these youths’ transition to
adulthood. Section IV champions a set of
procedures and an approach to these cases
designed to replicate these model courts
and to enhance youths’ opportunities for
learning and engagement in that process. It
proposes a set of obligations for judges and
lawyers, and oﬀers both developmental and
constitutional arguments to support the
imposition of these obligations. This section also proposes some modest changes to
the language of Title IV-E governing court
reviews, to ensure that the court involvement required under that Act appropriately
reﬂects the special issues and emerging independence of older foster youth.
4

Section V builds on this discussion, and
advocates continuing involvement of the

courts into young adulthood. Whether
court jurisdiction should be extended beyond 18 is a subject of considerable disagreement among those seeking to improve
foster youths’ transition to adulthood. In
our view, court involvement is key.
The essence of the argument for ongoing
court involvement is as follows: First, we
have every reason to expect that the historical problems families faced getting services
from the child welfare system before the
court engaged in regular review hearings
will be at least as serious for young adults
leaving the foster care system. For entirely
sympathetic reasons, overtaxed bureaucracies with overextended budgets commonly
fail to provide the attention and supports to
which individuals are entitled unless some
external mechanism, such as court review,
focuses their attention on those particular
individuals. Second, Chapin Hall’s ﬁndings
suggest that youth who stay court involved
until 21 do signiﬁcantly better than their
discharged peers. This is true even where
discharged youth are entitled to the same
range of services, such as educational and
housing supports, as those who remain in
the system. Third, all the reasons oﬀered in
Section IV to applaud the court’s involvement and enhance its scope for adolescents
apply even more powerfully for young
adults. As young adults, foster youth are in
a particularly good position to engage with
the court in decision-making and planning and to contribute to the process of
monitoring and enforcement in a manner
that fosters, rather than undermines, their
emerging independence. In this Section we
endorse proposals to extend federal payments under Title IV-E of the Social Security Act to 21.
Ongoing court involvement also has a special value for young adults, as it oﬀers a
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context in which youth can seek intermittent supports, as they move in and out of
circumstances of dependence and independence. To accomplish this, we advocate in
Section VI a right of re-entry, that is, the
right of former foster youth to return to the
child welfare system to request assistance,
and the continuing authority of the court
to compel the provision of services into early adulthood. Again, our aim is to design
a process that best approximates the system
of supports provided by parents for their
adult children. In our view, a court that
is available for youth, when they discover
their needs exceed their ability to meet
them on their own, oﬀers a rough match
to one aspect of family support that is difﬁcult to replicate outside the court context:
Youths’ ongoing “standing” in court mimics the ongoing availability of a family to
hear their children’s concerns and to help
them develop a strategy to address them,
even as the family’s willingness and ability to provide any particular form of aid to
their children come and go.

could tailor its recruiting and training to
address the special issues facing the older
foster care population.

In Section VII, we consider how lay volunteers, particularly Court Appointed Special
Advocates (CASAs), could be employed
to best assist youth aging out of the foster
care system. CASA programs throughout
the country oﬀer an excellent opportunity
to engage lay volunteers to assist with the
transition and, more particularly, to make
the most out of the court’s involvement in
that transition. We oﬀer some suggestions
about how the approach of CASAs, an approach originally designed to address the
distinct legal issues facing younger foster
children, could be modiﬁed to address the
special issues facing older youth. We make
recommendations that could immediately
be implemented by individual CASA volunteers assigned to older foster youth and
other recommendations about how CASA

• Establish foster youths’ entitlement
to engage in activities throughout
adolescence that will give them experience making decisions on their
own and opportunities to develop
meaningful long-term relationships
with peers and adults.

In sum, we recommend that law and
practice be reformed to:
• Enhance court hearings for older
youth to ensure that they are a central voice in those hearings and are
aﬀorded an opportunity to engage
directly in the decision making process;
• Extend court jurisdiction to at least
twenty-one, and continue court involvement for all youth unless they
initiate a request to have their case
discharged from the courts;
• Allow youth up to the age limit of
court jurisdiction to re-enter the
court system and re-access services
and supports.
Re-involving the
court system should happen automatically when requested by the
youth.

• Establish foster youths’ entitlement
to receive certain services and supports prior to discharge and to refuse discharge until such services
and supports are provided.
Again, none of these proposals is novel.
Our contribution is to put them together,
and to oﬀer support—support in the forms
of data, examples of success, and legal and
policy arguments.
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These proposals will not, working alone,
solve all the problems foster youth encounter as they prepare for adulthood, nor are
they the only means available to address
those problems. Law is a limited tool,
most likely to achieve its aims when they
align with our social and ﬁnancial commitments. Moreover, any legal solution is
only as good as the people charged with its
implementation.
We stress that our advocacy of legal reform, and, particularly, an important role
for the courts, is based on the view that
these reforms will increase the likelihood
that eﬀective extra-legal supports will be
provided. Brief, occasional hearings with
judges cannot replace the strong and deep
relationships foster youth need with caring
individuals and communities, but regular
hearings that engage youth eﬀectively can
ensure that these extra-judicial relationships are nurtured and protected. The
Court’s brief opportunity to instruct youth
on their opportunities and responsibilities
cannot replace a post-secondary education,
but, again, ongoing court involvement can
help ensure that that education is completed. While there are countless ways to oﬀer
support to youth aging out of care, we are
conﬁdent that any jurisdiction that implements these proposed legal reforms will
substantially advance the interest of those
young people for whom it has assumed responsibility as parent.

Healthy Transitions
II. Comparing the Experience of
Youth Who Grow Up in
Their Own Families
The experience of foster youth should, to
the maximum extent possible, mirror the
experience of youth who grow up in their
own families and make the transition to
independence in that context. In this section, we describe that typical experience
and then consider the obligations the law
imposes on parents of adult children.
A. Healthy Development in the 21st
Century
Youths’ experience in two stages of development—adolescence and young-adulthood—are key to their achievement of success in their adult lives. During a normal
adolescence, youth develop skills, forge relationships, and embrace an identity that
prepares them for the transition to independence. In young adulthood, youth assume that independence intermittently,
as they experiment with making choices,
and discover the consequences of those
choices. At both stages, the experience of
foster youth frequently diverges markedly
from this healthy developmental model.
Here, we describe the experience of youth
generally, to establish the baseline to which
we should aspire on behalf of foster youth.
In subsequent sections, we discuss how the
system could be designed to bring the experience of foster youth closer to this normative experience.
1. Preparation for Adulthood in
Adolescence
While the planning for foster youths’ independence often does not begin until the

youth is at least 16 years old, the preparation, to be successful, must begin well
before then. The developmental literature
makes clear that the experiences youth
have throughout adolescence will have a
profound eﬀect on their ability to take responsibility for themselves in adulthood.
Moreover, the acquisition of “independent
living” skills, generally meaning skills related to money and home management, personal health and the like, is only one aspect
of a youth’s preparation for adulthood. At
least as important is the development of relationships, and the participation in activities that will give young people some practice exercising control over their own lives
within a structure that fosters safe learning
and growth.
a. The Importance of Relationships
The child welfare system pays a great deal of
attention to the relationships foster children
have with individuals who may become
their “permanent” families through return
home, guardianship, and adoption. But the
importance of building and sustaining relationships for healthy development, without
regard to placement, is largely ignored. The
next section considers the importance of
strong relationships as a source of support
in early adulthood. Here, the focus is on
the value of these relationships for adolescents’ learning process. Many of the most
prominent theories about learning, particularly in adolescence, take for granted the
presence of strong relationships on which
adolescents can depend. Adolescents need
strong, long-term relationships with adults
in order to learn how to function independently. They need strong relationships with
peers in order to successfully achieve an understanding of themselves.

The developmental literature
makes clear
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youth have
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adolescence
will have a
profound eﬀect
on their ability
to take
responsibility for
themselves
in adulthood.
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i. The Importance of Strong Relationships with Adults
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for healthy
adolescent
development.
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For adolescents, observing the behavior of
adults plays a critical role in their preparation for adulthood. Observing adult models not only oﬀers insight into behavioral
norms, but also facilitates acquisition of
new skills or capacities. Modeling demonstrates what is possible, which encourages
the adolescent observer to believe that he,
too, can achieve what the model achieves.1
To be eﬀective, those observations need
to occur in a context where the youth has
some ongoing familiarity and connection
with the adult modeler and some interest
in the skills being demonstrated. Families
oﬀer natural contexts in which this modeling can occur. For foster youth, particularly
those living in group homes, these developmental opportunities may be few and far
between.2
Youth are also aided in their development
and learning by adults who know them well
enough, and are suﬃciently invested in their
success, to provide guidance calibrated to
their current ability and to their potential.
Developmental psychologist Lev Vygotsky3
labeled this calibrated guidance “scaﬀolding.” Vygotsky’s vision of guidance is as
follows: At ﬁrst, the adult contributes signiﬁcant assistance to a child learning a new
skill. As the child becomes more proﬁcient,
the adult reduces the degree of assistance
oﬀered. Once the child becomes indiﬀerent to, or even irritated with the adult’s interference, the adult withdraws assistance.
When the adult’s guidance falls within the
child’s “zone of proximal development”4—
the cognitive gap between one developmental stage and the next—the guidance
can help the child bridge the gap and enter
the succeeding developmental stage.5 The

eﬀectiveness of this developmental tool
will depend on the scaﬀolders—how well
they know the children they are assisting,
and how continuous their involvement is
over the course of children’s development.
Again, this developmental opportunity will
present itself far less often, and less well, for
many adolescents growing up in the child
welfare system.
The value to adolescents of the relationships they form with adults is underscored
by the social science research on mentoring
programs which are particularly targeted at
building relationships between youth and
adults. Studies on mentoring suggest that
well-designed mentoring programs positively aﬀect youths’ academic performance,
social adjustment, and future employment.6
More generally, meaningful mentoring relationships with adults have been shown to
have a positive eﬀect on youths’ self-esteem,
interest in school, and mental health.7
ii. The Importance of Strong Relationships with Peers
Relationships with peers are as important
as adult relationships for healthy adolescent
development. At their worst, peers can pull
adolescents toward anti-social behavior
and undercut their progress toward independence. At their best, however, they can
serve as crucial resources for youth engaged
in identity development, which is one of
the central tasks of adolescence and a key
piece of a youth’s preparation for independence.8 We cannot expect youth to ﬂourish
as adults if they have not developed a sense
of who they are—what matters to them,
what they like to do, and how they see
themselves. Working all this out is done,
in large part, through youths’ relationships
with their peers.
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Adolescents rely on peer interaction to test
a wide range of identities and roles. Adolescents “try on” new identities, and assess
the identity by observing peers’ reactions.
Moreover, adolescents rely on the support
of close-knit peer groups to help them cope
with the challenges of identity development, which, by its nature, tends to separate them from conventional adult sources
of support.

play an important role in children’s development.
i. The Value of Structured Youth
Activities

b. The Importance of Experience

Social Science research conﬁrms the conventional wisdom that participation in
structured youth activities is a positive experience for adolescents. Research indicates
that participation in extracurricular activities correlates with high academic performance and lower rates of depression,10
Moreover, social scientists studying the
developmental beneﬁts of structured youth
activities suggest that these activities facilitate both personal and interpersonal development.11 Activities such as team sports,
theater, religious groups, and student government give adolescents an opportunity to
build relationships with peers and adults,
set goals and follow through, and learn
from their mistakes—all experiences that
help prepare youth for independence.12

We all recognize that we get better at anything we do with practice. This is also true
for skills of independence. Adolescents prepare for adulthood by practicing making
their own choices, taking responsibility for
themselves, and interacting appropriately
with adults and peers. But the role practice plays in preparing youth for adulthood
is frequently undervalued for foster youth.
The protective orientation of the system,
joined with understandable concerns for
liability and resource limitations, have led
many child welfare systems to limit the opportunities foster youth have to practice for
independence in meaningful ways. To prepare foster youth better for independence,
these youth must be given opportunities
to engage in the sort of activities that educational psychologists have demonstrated

Research shows that participation in youth
activities fosters adolescents’ identity development and helps them to develop
emotional, cognitive, and physical skills.13
Youth activities provide a safe space where
adolescents may try new experiences or endeavors—and try again, if initially unsuccessful.14 It is primarily through this process of trial and error, rather than through
conventional skills training curricula, that
adolescents learn how to behave as adults.
As one social scientist observed, “[t]he fact
that extracurricular activities are structured,
challenging, and voluntary makes them an
ideal context for developing initiative.”15
Structured activities also oﬀer a safe context in which to practice exercising important emotional skills. As one young man
explained, through his participation in

As will be discussed further below, foster
youth living in families are frequently restricted in their opportunities to participate
in the kinds of after school and social activities that nurture healthy peer relationships.
And while foster youth living in group
homes clearly have considerable exposure
to peers, the instability of such placements
limits the opportunity for youth to develop
long-lasting relationships with peers either
at their group home or at their school.9

Social scientists
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developmental beneﬁts of
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youth activities, “I have learned that I have
to control my temper. Also I learned how
to control my temper.”16

Participation
in unstructured
social activities
is an important
aspect of youths’
preparation for
adulthood.

Research also shows that participation in
youth activities allows youth to develop important interpersonal skills, including the
ability to work as part of a team, to get along
with others, and to build and sustain relationships with peers and adults.17 As noted
in the previous section, ongoing, healthy
relationships with peers are essential to an
adolescent’s identity development. Relationships with slightly older peers can oﬀer
a source of positive modeling. Adult leaders
of youth activities also serve as models, and
can provide the “scaﬀolding” for youth described above. Moreover, building relationships with adults connects youth to a wider
social network that can continue to aﬀord
considerable support for foster youth into
adulthood.
While many foster youth do have opportunities to engage in structured extracurricular activities in adolescence, most child
welfare systems do not make these experiences a priority.18 If we are to expect youth
to be prepared for independence at the exceptionally early age of 18, or even 21, then
it is essential that we ensure they are gaining the necessary practice in supportive and
healthy contexts in adolescence.
ii. The Value and Hazard of Unstructured Social Activities

10

Contemporary youth spend a great deal of
time engaged in unstructured social activities. “The largest amount of U.S. youths’
free time is spent playing, talking, hanging
out, and participating in other unstructured
leisure activities, often with friends.”19 In
contrast to the broad empirical research on
developmental beneﬁts of structured activi-

ties, there is little empirical research on developmental beneﬁts of unstructured social
activities. This is unsurprising, given the
diﬃculties of controlled inquiry into how
youth spend their leisure time. There are legitimate concerns that, without structure,
adolescents tend to spend their free time
engaged in activities with little developmental value, such as watching television or
playing video games—and, more seriously,
there is concern that unstructured free time
correlates with delinquency and other risky
behaviors.20
However, despite the limitations of the social science research, there is a strong case
to be made that a reasonable level of participation in unstructured social activities
is an important aspect of youths’ preparation for adulthood. Already discussed is the
importance of peer interaction to identity
development. Informal social interaction
provides critical opportunities for youth to
experiment with various roles, and gauge
peers’ reactions. Moreover, when youth
become independent, they are required to
negotiate these unstructured social environments entirely on their own. Unless we
have given them some practice in the relatively safe and structured context of adolescence, we are setting them up for failure
in adulthood. As with children growing up
in their own homes, we must ensure that
foster youth are given gradually increasing
opportunities for unstructured social interaction, and that caring adults are available
to help youth process those experiences.
In sum, much of the preparation for adulthood cannot be captured in a life skills
training course. Rather, it must be provided
to youth over the extended course of their
adolescence through the experiences they
are oﬀered and the relationships they are
encouraged to build. As will be discussed
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in Section III.A., services to adolescents in
foster care, and the legal system that monitors the provision of services, should be redesigned to encourage these developmentally critical experiences and relationships.
2. The Need for Extensive Support in Early
Adulthood
While we conventionally identify adulthood with a precise age, our ability to function independently emerges slowly, over
many years. Eighteen (for most purposes)
marks the age at which the law permits us
to act on our own, but it does not require us
to do so, unless we have no other options.
Very few people are well prepared to act on
their own at 18, and even those who are
will likely ﬁnd greater success in adulthood
if they trade complete, immediate self-sufﬁciency for further education and related
opportunities for emotional and intellectual growth. It is now well documented
that most young adults spend several years
manifesting a mix of dependence and independence, and do not settle into adult lives
of job, family, and ﬁnancial independence
until later in their twenties.21 In depriving
foster youth of that transitional period of
emerging independence, we are putting
them at a severe and unfair disadvantage.
The gap between legal majority and actual
adult independence is relatively new. For
much of the twentieth century, the transition to adulthood was swift and complete.
The conclusion of schooling, which rarely
went beyond high school, was directly followed by marriage and childrearing. Thus,
legal recognition of adulthood was matched
by the almost immediate assumption of all
the primary adult roles.22 In a sense, our
foster care regime, which requires youth to
take full responsibility for themselves the
moment they achieve legal independence,

reﬂects the norms of this earlier time. Unfortunately, it is a highly destructive anachronism.
a. The Growing Importance of Higher
Education
Changes in the economy, and related shifts
in cultural expectations, have dramatically
slowed and complicated the transition from
adolescence to adulthood. As advanced degrees become increasingly necessary for ﬁnancial independence, more young people
are pursuing and completing post-secondary education, some returning to school
after hiatuses of varying lengths.23 Related
to this, the average age of marriage has increased from 21 to 25 for females and 23
to 27 for males,24 and women are waiting
longer to have children.25
b. The Growing Involvement of
Parents in Their Young Adult
Children’s Lives
Responding to these economic and cultural
shifts, parents of young adults are providing
their children with considerable ﬁnancial
and emotional support in these transition
years. Currently, the average ﬁscal value
of parental support during this transition
to adulthood is $2,200 annually, roughly
one-third of what parents provide annually
during childhood.26 Moreover, the average
time parents spend on their transitioning
children including time donated for childcare, time devoted to social or emotional
support and motivation, and time spent
giving advice and guidance, is 367 hours
per year, which is roughly the equivalent of
nine full weeks of employment.27 Finally,
in part due to the increasing costs of housing, today’s young adults are more likely
to reside in their parents’ home during the
transition period than in previous genera-
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tions.28 Our tax laws encourage parents to
maintain this ongoing relationship of dependence, allowing parents to claim their
children as dependents until the age of 24
if the youth is a full-time student for at least
ﬁve months out of the year, has the same
residence as the parent at least six months
out of the year, and does not provide more
than half of his or her own support for the
year.
These shifts in opportunities, supports,
and expectations have, in turn, altered the
course of development itself. Because society does not expect young adults to take on
adult responsibilities right away, they are
far less likely to do so. This, in turn, gives
young adults the beneﬁt of more time not
only to pursue their education but also to
explore their professional and social options at little or no cost.
In sum, most young people today do not
assume full adult responsibilities until well
after they are recognized as adults under
the law. Foster youth, in contrast, are routinely deprived of the developmental advantages of a gradual transition. Because
they lack ﬁnancial and emotional supports from parents—as well as a place to
go during all the periods when campuses
are closed—it is diﬃcult for foster youth
to pursue an advanced education. But if
foster youth try (or are forced) to become
independent without this delay for education, they are likely to ﬁnd themselves in
a life-long struggle to make ends meet, a
struggle made especially acute because they
lack the safety net families provide to other
struggling young people. However diﬃcult
their challenges appear in the abstract, they
are more so in actual experience, as foster
youth must compete for housing, employment, and other opportunities with young

people receiving a host of supports that
they are not.
c. The Costs of the Foster Care
Disadvantage
Foster youths’ experience diﬀers dramatically from the norm, both in adolescence
and young adulthood, with predictable
bad eﬀects. It is well documented that the
outcomes of foster youth are signiﬁcantly
worse in major life areas as compared to
their contemporaries in society. Numerous
studies reveal that foster youth face a greater
likelihood of bad outcomes in the areas of
education, health, mental health, criminal
justice involvement, family life, housing,
and employment.29 Moreover, foster youth
are more likely to be socially isolated, and
less likely to be engaged in civic participation. Studies suggest that some of the difference in outcomes between foster and
non-foster youth can be attributed to the
diﬀerence in preparation and supports they
receive in the transition years.30 That foster
youths’ prospects for success are also often
aﬀected by previous exposure to abuse and
neglect only adds to the moral urgency of
doing what we can to help.
In Section III, we discuss how changes in
law and practice could bring foster youths’
preparation for, and support in, the transition years closer to that routinely aﬀorded
to youth growing up in their own homes.
Before turning to those solutions, we consider what obligations the law imposes on
parents to meet the needs of adult children
raised in their own homes. At a minimum,
we should hold the state, as substitute parent for foster youth, to the same legal standards that we hold other parents.
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Parents’ Obligations to Adult Children
B. Parents’ Legal Obligations to Their
Adult Children
In the previous section, we consider the
sociological and developmental literature
which makes clear that most young people remain dependent upon their parents
well into their twenties. In this section,
we consider whether, and to what extent,
this extended period of dependence is protected and reinforced by the law. While
conventional wisdom suggests that parents’
legal obligations to their children end at
18, we demonstrate, in this section, that
some legal obligations that bear directly on
the foster care context continue into adulthood. After analyzing these continuing
obligations and other legal provisions that
reﬂect young people’s ongoing dependence
on their parents, we suggest that these laws,
and the justiﬁcations that underlie them,
should be applied to impose obligations on
the state to support the young adults for
whom it has served as substitute parent.
There are a number of areas in which our legal system has responded to changing views
about the transition from youth to adulthood. Every state has raised the drinking
age to 21, and many states have recently
enacted laws to extend health care coverage
to dependent youth through the early to
mid-twenties. The vast majority of states
compel support from parents past the age
of majority for youth who cannot support
themselves due to disability or incapacity,
and half the states allow courts to order
support for post-secondary education. Beyond this, a number of courts have started
to recognize that where someone, such as a
stepparent, inserts himself in the place of a
parent, these ongoing support duties must
attach under general theories of equitable
estoppel and implied contract.

Most of the justiﬁcations advanced by state
courts and legislatures for extending parents’ support obligations to their adult children apply with equal, if not greater, force
in the foster care context. Thus, automatic
discharge from foster care at 18 is not only
out of step with current thinking on development and the transition to adulthood,
but also is manifestly contrary to a growing
body of law which deﬁnes emancipation
and majority not simply by age, but also
by level of independence. Further, conditions which foster youth often must satisfy
to remain in care do not qualify the ongoing support obligations of parents, suggesting another way in which we are holding
the state to a lower standard than we hold
parents.
This section is divided into four parts. Section II.B.1. considers age-based regulations
in diﬀerent contexts and notes the law’s recognition of young people’s ongoing development and dependency beyond the age of
18. Section II.B.2. considers cases in which
parents have pressed to have their children
recognized as emancipated and notes that
some courts are unwilling to relieve a parent of support obligations, even if the children disobey and disrespect their parents,
unless those children are truly able to support themselves. Section II.B.3. examines
the situations in which family courts have
compelled support for youth beyond the
age of majority, and II.B.4. explores cases
which have imposed support obligations
on a stepparent even after the marriage to
the child’s birth parent has ended. All four
subsections lend support to the argument
that the state, serving as substitute parent,
should be required to provide continuing
support to foster youth beyond age 18.
Two appendices follow this section. The
ﬁrst provides a state-by-state listing of
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parents’ legal obligations to their children
beyond the age of 18. The second oﬀers
model legislative testimony that could be
adapted and used to advocate for legislation extending the state’s obligation to
foster youth beyond the age of 18. Both
appendices are designed to be used as tools
for the purpose of tailoring arguments to
ﬁt the particular legal rules that have been
applied in each state.
1. The Changing Concept of “Dependent”
in American Law
a. Child Support
Despite the fact that, in many states, foster youth age out of care at the age of 18
or 19, thirty-six states allow for a longer
period of “dependency” where one parent
seeks child support from the other parent.1
Four states, along with the District of Columbia, extend the age of minority up to
21, regardless of whether or not the child
is enrolled in school.2 Another nine states
extend the designation of minority up to
at least the age of 20, if the youth is still in
high school.3 The remaining twenty-three
states will designate youth “dependent,”
and entitled to support, if the youth are enrolled in post-secondary education, up to
an age ranging from 21 to 23.4
State deﬁnitions of “dependent minors” for
child support purposes argue for extending
the age at which foster care jurisdiction
ends. In those states that set the statutory
age of majority at 21, termination of supports for foster youth at 18 or 19 is inequitable and indefensible. Moreover, the fact
that the law in almost half the states views
youth as “dependent” while they obtain
post-secondary education suggests, both,
that states value this ongoing education,
and that they recognize that pursuing it ap-

propriately slows a young person’s achievement of full independence.
b. The Drinking Age
Since the passage of the National Minimum Drinking Age Act of 1984, all states
have raised the minimum age for purchase
and public possession of alcohol to 21.5
This change was initially based largely on
data from the developmental literature,
and corresponding data about young adult
behavior. Data show that brain development continues at least into the early 20s,
and that among the last regions to develop
is the frontal cortex, which controls planning, complex judgment and information
processing.6 Because of this, adolescents
have been found to be more vulnerable
to the eﬀects of alcohol on learning and
memory.7 Further, proponents of the current drinking age point to statistics which
indicate that traﬃc accidents and fatalities
are curbed each year as a result of the higher drinking age.8 In enacting legislation to
raise the drinking age, Congress and state
legislatures were responding to this information about young adult development
and demonstrating their inclination to engage in legislative reform when empirical
evidence suggests that current legislative
policy is putting children at risk. Legislatures concerned enough about adolescent
judgment to prevent 18-year-olds from
drinking should be similarly concerned
about the harm caused by thrusting considerably greater responsibility, with considerably greater associated risks, on 18-year-old
foster youth.
c. Insurance Coverage for Dependent
Minors
Until very recently, it was typical for a
young person to lose dependent insurance
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coverage under a legal caregiver at age 19,
though full-time students were often given
an exception, with dependent status extending until they graduated or reached a
speciﬁed age. However, recent reform efforts have resulted in sweeping legislation
across states to force insurance carriers to
extend their coverage of dependent children
into their young adulthood. For example,
a recent Colorado statute deﬁnes a child as
dependent for insurance purposes until the
age of 25, so long as she or he is unmarried, ﬁnancially dependent, or shares the
same living address as the caregiver insurance holder.9 New Mexico also prohibits
termination of health insurance for dependents based on age before their twenty-ﬁfth
birthday, regardless of enrollment in an educational institution.10 A nearly identical
statute in Utah requires that such coverage
continue until the dependent’s twenty-sixth
birthday.11 And New Jersey has gone furthest of all, requiring that an insured have
the option of coverage for his or her dependent until the dependent reaches the age of
30, so long as the dependent has no dependents of his or her own.12 In all, 14 states
have passed laws which prohibit insurance
carriers from dropping dependent children
past the age of 18.13 Another 8 states have
similar legislation pending, while 12 more
introduced such legislation, even though it
did not pass out of legislative committee by
the end of 2006.14
Much of this legislation is in direct response
to the signiﬁcant growth in the uninsured
population in this country, many of whom
fall between the ages of 19 and 34. In addition to identifying another context in which
legislators are demonstrating their awareness of how the transition to adulthood has
lengthened in recent years, the insurance
context oﬀers a more direct analogy as well:
Chapin Hall’s evaluation of the adult func-

tioning of former foster youth revealed that
while nearly all (perhaps all) youth who remain in foster care at 19 had health insurance, only 47.1 percent of youth who were
no longer in care at age 19 had such insurance. Moreover, more than 5 times as many
of these youth did not receive medical care
that they needed, compared to youth who
were allowed to remain in care.15 It appears that youth who have transitioned out
of care at age 19, then, may be among the
most likely to be without necessary health
insurance. As states continue to draft legislation extending dependency for insurance
coverage, attention should be turned toward the youth most likely to lack adequate
medical insurance and care.
d. The Tax Code
In 2004, the Internal Revenue Code was
amended to reﬁne the deﬁnition of dependents who qualify for tax deductions on
their parents’ tax returns. In this reﬁnement, “dependent child” was deﬁned to include a “student who has not attained the
age of 24,”16 in recognition of the ongoing
support provided by parents to children
through their post-secondary education.
The deﬁnition also includes disabled individuals, without regard to age.17 In providing parents with these deductions, Congress
has documented the prevalence of parental
support of adult children in these two sorts
of circumstances and has manifested its approval of this support.
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2. What it Takes to be “Emancipated”
Courts directly confront the limits of
caregivers’ obligations to children on the
threshold of adulthood in cases in which
a parent seeks to have a child recognized
as emancipated to terminate the parent’s
child support obligations. In these cases,
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courts’ deﬁnitions of emancipation track
the understanding of developmental psychologists and sociologists. Unlike in the
foster care context, emancipation for child
support purposes is tied, not only to age,
but also to the child’s possession of skills
that will allow her to make it on her own.
Moreover, negative behaviors that frequently lead a foster child to be discharged from
the system will generally not be considered
valid reasons for terminating a parent’s obligation of support.
a. Termination of Support Orders
Based on Emancipation
Parents paying child support will sometimes petition for termination of a support order on the basis that their child has
become emancipated. In most cases, the
question of emancipation for the purposes
of terminating child support “is a factual
issue dependent upon the circumstances
of each case.”18 Such determinations are
rarely based on age alone, but typically require a showing of a minimum level of selfsuﬃciency or independence from parents.
Regardless of whether a child has reached
the age of 18, in most states, “[e]mancipation of a child cannot be presumed [for
child support purposes]; it must be established by competent evidence. The burden
of producing such competent evidence falls
on the party asserting emancipation.”19
Most courts appear to require substantial
evidence of not only an ability to earn income, but also an ability to carry out daily
activities with little or no assistance from
parents.20
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Many courts also seem to recognize, like
developmental psychologists, that independence is a process that may happen in stages, or in ﬁts and starts. Some courts, for
instance, have declared that “a child who

moves out of a custodial parent’s home for
a short time is not emancipated if that child
continues to be supported by a parent.”21
Thus, the Nebraska Supreme Court held
that a minor daughter’s act of moving out of
her mother’s home into an apartment, out
of a desire to “be on her own outside the
presence of adults,” did not eﬀect an emancipation, where the daughter continued to
be supported by her parents.22 Likewise,
a New York court aﬃrmed that a young
woman of nineteen was not emancipated
when she left her mother’s home for intermittent periods, casting this action as part
of a “searching” process the woman was going through on her way to adulthood.23 In
fact, the unemancipated status of a minor
daughter was actually revived, along with a
former husband’s child support obligation,
where the daughter returned to live with
his former wife after having moved out on
her own, where the daughter was not ﬁnancially independent, and where the former
wife paid for her daughter’s food, clothing,
and miscellaneous expenses in addition to
providing her with a place to live.24
Conversely, courts have sometimes found
youth emancipated, and not in need of
continuing child support, even when they
were still minors, as deﬁned by state statutes. For example, the Alabama legislature,
as well as state courts, have set forth that
“when a minor is employed and self-supporting, and may properly be expected to
continue to be employed and self-supporting, her parents are relieved from the obligation of support.”25 The Idaho Supreme
Court found a sixteen-year-old boy emancipated, stating that “age of the child is
not the controlling factor [in determining
emancipation]. Economic self-suﬃciency
resulting from earnings is a factor” to be
considered.26 In this case, the son was working full time while attending high school at
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night, had bought a truck and paid for its
operating costs and insurance, paid for his
own groceries, and even loaned money to
his mother. During the time in question,
he had received no support from either
parent, and neither parent claimed him as
a dependent for tax purposes.27 Similarly,
an Illinois Appeals Court found a minor
son to have emancipated when he left his
mother’s home to join the Job Corps.28
This was because evidence abounded that
the Job Corps enabled him to be self sufﬁcient. He was provided with room and
board, clothing, medical care, vocational
training, and spending money. He had not
asked for ﬁnancial support from either parent after joining the Corps. Finally, though
he was still a minor when he left the Corps,
he did not return to his mother’s care, custody, or home.29
These cases suggest that most states operate within legal frameworks that recognize
emancipation as a set of self-suﬃcient behaviors, rather than a status conferred by
age. Moreover, these cases place the burden on the parents seeking termination of
child support obligations to prove, with
substantial evidence, that their children are
self-suﬃcient and have been supporting
themselves. A foster care system in which
youth were not discharged from care at 18
unless the state could demonstrate that
they had the skills and capabilities to live
on their own would be more in line with
this legal framework than is the current system of age-based discharge.
b. Termination of Support Orders
Based on Non-Compliant
Behaviors
Generally, disobedient, criminal, or disruptive behavior does not emancipate
children from their parents. Courts have

refused to relieve parents of their support
obligation where their children have acted
rudely, disobediently, or even abusively, toward them.30 Courts have also refused to
declare a child emancipated because the
child has quit school against the parent’s
wishes,31 committed a crime, abused alcohol or other substances, or taken other actions allegedly evidencing a lack of parental
control.32 Even when a child’s actions lead
to his incarceration or placement in state
custody, courts have continued to impose
support obligations on the child’s parents.33
What matters, courts have explained, is not
whether the child has behaved appropriately, but, rather, whether the child continues
to be dependent on his parents.
In the foster care context, these same behaviors routinely expedite a young person’s
discharge from the system. The transition
plans devised for many foster youth condition continuing services or support on
following rules and behaviors established
by foster care agencies and the courts, and
a failure to follow these rules can result in
termination of support. Thus, even when
states provide some transitional support to
foster youth, those supports are subject to
conditions that parents would generally not
be permitted to impose. To be clear, the issue is not whether it is appropriate for parents or the state to make demands on their
adolescent children and to even condition
certain privileges on the meeting of those
demands. Rather, the issue is whether it is
appropriate to abandon support of a child
based on his behavior, particularly behavior
that suggests he is ill-prepared to make it
on his own. Under current law, parents are
not permitted to abandon such a child, but
the state is.
A system which made emancipation from
foster care contingent upon obtaining a cer-
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tain set of independence skills, and allowed
for jurisdiction to extend up until twenty
one unless evidence of such skills was presented to the court by the child welfare
agency, would bring the foster care system’s
termination practices more in line with the
obligations we impose on parents.
3. Circumstances Under Which Courts
Will Compel Post-Minority Support
In 1971, the Twenty-Sixth Amendment
lowered the voting age from 21 to 18, to
match the age at which young men were
eligible for the draft. States, in turn, responded by lowering the age of majority
from 21 to 18.34 One potentially unintended consequence of this change was to
reduce the period of time to which children
were traditionally entitled to support and
maintenance from their caregivers by three
years.35 Since then, a number of states have
re-established 21 as the age of majority in
their family law statutes, producing the statistics identiﬁed in Section II.B.1.a.
Moreover, though most courts have recognized that parental legal obligations cease
as a general matter once a child reaches the
state’s age of majority, courts have mandated
ongoing support for youth beyond this age,
even absent agreements between parties to
provide such support, in a number of cases.
Most of these cases arise under one of two
circumstances. First, almost all state courts
will compel support past the age of majority
when a child is not capable of self support,
though these courts vary widely as to the
level of capacity that self-support requires.
In this context of “incapacity,” most courts
will compel support from parents regardless of their marital status. Second, half of
all state courts will compel support past the
age of majority for post-secondary educational expenses. In these circumstances,

courts are willing to compel support from
divorced parents even when they do not
compel such support from non-divorced
parents. In both categories of cases, the
courts appear to follow a similar pattern of
inquiry: The needs and abilities of a particular youth are balanced against the capacity of his or her parent to provide for
those needs. This framework lies in sharp
contrast to age-driven foster care termination decisions in many states.
a. Support of Adult Disabled
Children
The legal obligation of parents to support
their minor children is well recognized in
American law. As a general matter, however, it is presumed that once a child reaches
the age of majority, the parents’ duties, and
thus the child’s “legal eligibility for support,” ends.36 However, this presumption is
overcome in the broadest sense where adult
children are considered “disabled.” In these
circumstances, if (a) the child is incapable
of earning a livelihood, and (b) the parent has the ability to provide assistance,37
courts will compel support from parents
regardless of their marital status. This is so
despite the fact that families are generally
given great deference in arranging for the
support of their children. Very few states
follow the traditional rule that a parent’s
duty to support a child ends at majority
without exception.38 (And even two of these
states—New York and Rhode Island—have
extended the period of “minority” to the
child’s twenty-ﬁrst birthday.)39 While the
vast majority of states recognize a legal duty
to support disabled adult children,40 they
diﬀer as to whether the disability must arise
before the child reaches the age of majority
to trigger the obligation.
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i. States Requiring Ongoing Support
When Disability Arises During
Minority
Twenty-four states recognize a duty to support only if the disability arose before the
youth reached the age of majority.41 Courts
in these states impose the support obligation in one of three ways: by upholding
an explicit statutory mandate, by reading
general child support statutes broadly, or
through common law adjudication. For
example, in Pennsylvania, a parental duty
of support is imposed if a child’s disability, which arose prior to majority, renders
the child incapable of self-support.42 In
Indiana, on the other hand, an exception clause exists within the child support
statutes which grants courts discretion to
extend support past the age of majority if
“the child is incapacitated.”43 In contrast,
Alabama courts have interpreted the word
“child” broadly to include adult children
who are unable to support themselves due
to disability.44 Finally, the Massachusetts
Supreme Court has ordered support for
mentally incapacitated adult children under its “general equity powers,” taking into
account the child’s needs and the parent’s
ability to pay.45
ii. States Requiring Ongoing
Support Regardless of When
the Disability Arises
Beyond this, a full 18 states will impose a
support obligation on parents no matter
when the child became disabled.46 Again,
states impose this obligation through a variety of legal mechanisms. In California, for
example, state statute mandates that “the
father and mother have an equal responsibility to maintain, to the extent of their
ability, a child of whatever age who is incapacitated from earning a living and with-

out suﬃcient means.”47 Illinois and Iowa
have similar statutes.48 In Delaware and
New Hampshire, by comparison, courts
have used general “poor person” statutes
to compel support of adult disabled children. These statutes impose a duty of support on immediate family members, if they
have suﬃcient means, when relatives are in
need and unable to maintain themselves.49
In still other jurisdictions, such as Missouri
and the District of Columbia, courts have
recognized a common law duty to support
children who are disabled regardless of the
age of onset.50 All of these states move
even further from the idea that support
for a child should be conditioned on the
child’s age. Instead, support for children
in these states is tied completely to needs
and abilities of each child to survive independently. In fact, in a recent landmark
decision, the California Superior Court ordered the parents of a man suﬀering from
depression and bipolar disorder to pay their
son $3500 a month—indeﬁnitely—for living expenses, ﬁnding he was incapable of
supporting himself.51 This was so despite
the fact that the son was ﬁfty years old, had
graduated from Stanford Law School, and
had practiced family law for 19 years before
becoming incapacitated.52
iii. Drawing an Analogy to the Foster
Care Context
A. A Self-Suﬃciency Based
Conception of Majority
Many foster care advocates, including
former foster youth, warn, appropriately,
against the use of a “disability” paradigm
in arguing for extended foster care jurisdiction. Such advocates fear the stigmatizing eﬀects of arguing that foster youth
as a group are incapable of taking care of
themselves. The aims of foster care reform,
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rather, should be promoting a better system
of preparation for independence, as youth
transition out of care.
While this is a valid concern, the line of
cases imposing continuing obligations on
parents of adult children with disabilities
can be relied upon to support the argument
that foster youth should be supported into
adulthood, without arguing that foster
youth should be thought of as disabled.
What matters, for these purposes, is the
underlying justiﬁcation for this ongoing
support obligation, namely the courts’ recognition that independence is better measured by an individual’s ability to support
himself than by achievement of a certain
age. This underlying justiﬁcation suggests
that courts and legislatures conceive of the
transition to adulthood in ways that can
beneﬁt youth in foster care.
B. Revived Support
Obligations
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Moreover, the cases in which courts have
held that support obligations revive when
disability arises post minority may speciﬁcally apply to arguments for a right of return to foster care after discharge from the
system. As an illustration, consider Maryland. The Maryland Court of Appeals held
that nothing in the state child support
statutes precluded “its application to an
emancipated child who thereafter becomes
a dependent adult child” or “to a destitute
adult child who becomes self-supporting
and again becomes destitute.”53 In a later
case, the court explained that this reading
was based on the use of words “parent” and
“child” in Maryland law, which indicated
that the relationship between the parties
was the important factor in determining
their duties to one another. The relationship between parent and child, the court

reasoned, along with the parents’ ability to
provide support, should trigger the duty to
support, as opposed to forcing a “restricted
construction” which would limit the support based on time of disability.54
These decisions suggest awareness of a few
factors which point toward allowing for a
right of re-entry into the foster care system.
First, in these cases, the courts again conceive of independence as a state of being,
signiﬁed by an ability to be self-suﬃcient.
Where the ability to self-support is missing,
caregivers who are able should lend support. Beyond this, these courts acknowledge that independence, or self-support,
is not guaranteed to continue just because
it has begun. In the typical case, children
may make several attempts at independence, or may successfully move out on
their own, only to have to return home due
to unforeseen circumstances. A number of
courts seem to recognize this in allowing
for revival of parental support obligations.
Just as such courts ﬁnd it appropriate to revive a parent’s duty to support their child if
the child becomes “destitute,” it is appropriate to require the foster care system to
allow youth to return to some form of care
when they need help. By analogy, it should
be the caregiver relationship between state
and foster child, rather than the age of the
child, that creates the duty.
b. Support for Post-Secondary
Education
One of the major changes brought about
by the change in age of majority after the
adoption of the Twenty-Sixth Amendment
was courts’ loss of authority to order a divorced parent to pay child support through
a young person’s college years. Prior to this
change, children were still generally considered minors when entering college, and
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courts could provide for college expenses
by increasing child support as needed.55
Following the change, states became sharply divided as to how they handled requests
for child support for college expenses for
adult children. Some jurisdictions only
compel support for children beyond the
age of majority when the parties had agreed
to do so. Other jurisdictions compel such
support even absent an agreement between
the parties. Still other jurisdictions refuse
to compel any post-minority educational
support, even when the parties had agreed
to such support.56
Currently, according to a recent National
Conference of State Legislatures study, only
one state—Alaska—falls into the last category, by prohibiting courts from imposing support obligations on parents to fund
the post-secondary education of their children.57 Conversely, in half of the states,
as well as the District of Columbia, courts
are permitted to award support for postsecondary expenses past the age of majority, even without prior agreements between
the parents to do so.58 These states have a
variety of means of providing for post-secondary support. The remaining 24 states
will enforce child support agreements to
provide post-minority educational support,
but will do no more.59 The focus of this
section is on the states whose courts award
support for post-secondary educational expenses past the age of majority, even absent
parental agreement, because these oﬀer the
strongest analogy to the foster care context.
i. Legal Mechanisms for Compelling
Post-Minority Support
On one end of the spectrum lie states like
Illinois and New York, whose statutes pro-

vide for the payment of educational expenses for “adult” children of divorced parents.
In Illinois, the Marriage and Dissolution of
Marriage Act allows a court to “make a provision for the educational expenses of the
child or children of the parties, whether of
minor or majority age.”60 These expenses
may include, but are not limited to, such
items as living expenses, tuition, transportation, books, registration and application
costs, and medical expenses both during the
academic year and during regular breaks.61
A New York statute also allows for a trial
court to include post-secondary educational expenses in a basic child support order
between divorced parents, taking into account the circumstances of each party as
well as the best interests of the child.62
Granting similarly broad authority to trial
courts to order payment for post-minority
educational expenses are states like Alabama and New Jersey, though these states
have not codiﬁed this speciﬁc authority.
Instead, for instance, in Ex parte Bayliss,
the Alabama Supreme court established
that the equitable powers of the state courts
enabled them to extend parental support
obligations to cover college expenses upon
consideration of relevant factors, “including primarily the ﬁnancial resources of the
parents and the child and the child’s commitment to, and aptitude for, the requested
education.”63 Subsequent cases have construed these standards liberally in favor
of ordering support.64 Likewise, the New
Jersey Supreme Court concluded in 1982
that ﬁnancially capable parents should be
required to contribute to their children’s
higher education.65 This decision has also
subsequently been aﬃrmed and clariﬁed.66
At the other end of the spectrum, at least
two states (Tennessee and Wisconsin),
achieve the ends of providing for post-
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secondary educational expenses through
indirect means. In these states, courts have
authority to require non-custodial parents
to establish a college trust fund while the
child is a minor, but will not compel ongoing support for higher education expenses
in adulthood absent an agreement between
the parties.67

strained, trial courts have the authority—
and are in the best position—to weigh the
evidence and make ultimate decisions regarding the welfare of children.71 As one
family law expert has explained, “divorcing parents give up certain rights over their
children when they petition for divorce,
and the judge takes over.”72

ii. Legal Justiﬁcations for Compelling
Post-Minority Support

This reasoning applies even more forcefully in the foster care context. For youth
in foster care, the state has determined
that a complete disruption of the family
unit is required to meet the needs of the
youth. Once this disruption has occurred,
the state, both as child welfare agency and
overseeing court, assumes responsibility for
ensuring that the needs of the youth are
met. Like the courts in the divorce context, the state entities are best positioned
to weigh evidence and make decisions to
safeguard the welfare of children.

Commentators critical of imposing postsecondary support obligations on divorced
parents sometimes argue that such statutes violate the Equal Protection Clause
by holding divorced parents to standards
that are not applied to married parents.68
Critics also argue that compelling support
from divorced parents intrudes on these
parents’ right to control private decisions
about education and imposes values upon
them which they may not share.69 In compelling divorced parents to provide support
for post-secondary education in the face of
these arguments, courts point to a number of justiﬁcations that apply with at least
equal force to the foster care context.
A. The Unique Relationship
between Divorced Families
and Courts
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One justiﬁcation for imposing a post-secondary support obligation past the age of
majority on divorced parents recognizes
the unique position of courts as invited
“referees” and protectors of children’s best
interests in the divorce context. The California Appellate Court, for example, ruled
that a trial court had the authority to order
payment of higher education expenses in
Hale v. Hale.70 The ruling was based on the
idea that when divorce proceedings have
been initiated, and domestic relations are

B. Higher Education as a
Basic Necessity
Another justiﬁcation advanced in some
courts focuses on the necessity of higher
education for successful independence in
modern society. A California court, for example, identiﬁed an overriding public policy in California for all citizens to receive
a college education, supported by the fact
that many of the state’s higher learning institutions are maintained at the expense of
the public.73 Similarly, a New Jersey court
ruled in 1988 that imposing a support obligation on divorced parents during a child’s
college years was in keeping with a changing societal concept of “what constitutes a
‘necessary education.’”74
This justiﬁcation, too, can readily be applied
to the foster care context. A number of authors have identiﬁed “a basic education” as
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one of the core “basic needs” that caregivers
have a duty to provide for their children.75
At the same time, many commentators argue that a post-secondary education has
become as necessary and basic today as a
high-school education once was.76 The argument for compelling support thus goes
as follows: 1. Caregivers have long been required to provide for the reasonable care,
nurture, and education of their children.
2. What constitutes reasonable and necessary education has changed over time.
3. In order to earn a reasonable wage today,
post-secondary education is increasingly essential for children. 4. Caregiver support
is often necessary in order to make such an
education available. 5. There are strong societal beneﬁts from rules which encourage
this ongoing educational support.77
Terminating foster care support at age 18
or upon graduation from secondary school
amounts to depriving many foster youth of
what most courts now recognize as a basic
education and an education which states
have a strong interest in making available
to all citizens. Moreover, because there is
no familial decisional privacy concern in
the foster care context, states should be
more, not less, willing to provide support
through post-secondary education to foster
youth. And the breadth of educational and
training programs covered by court orders
for post-secondary support in the divorce
context supports an argument that foster
youth should be provided with a broad
range of training and services past the age
of majority so they can continue to develop
their skills of independence in a supportive
context.

C. The State’s Interest in
Mitigating Harm to Youth
Still another justiﬁcation for extending a
youth’s entitlement to support past the age
of majority in the context of divorce relies
on research comparing the outcomes of
children of divorced parents with those of
non-divorced parents. This line of reasoning is policy-based and invokes the courts’
authority to use their equitable powers to
protect youth from the harmful consequences of decisions over which they had
no control. For example, based on evidence of disparate levels of ﬁnancial support for education between divorced and
non-divorced households, the Washington
Supreme Court in Childers v. Childers stated, “Parents, when deprived of the custody
of their children, very often refuse to do for
such children what their natural instinct
would ordinarily prompt them to do.”78 In
ruling that state courts had the authority to
compel support for college expenses where
the natural instinct to do so was missing,
the Childers court implied that mitigating
the eﬀects of divorce on the children of that
divorce was a state interest strong enough
to justify imposing the ﬁnancial burden
of higher education on a parent capable
of paying. The Illinois Supreme court in
Kujawinski v. Kujawinski more explicitly
articulated this reasoning when it upheld
an Illinois statute allowing for continuing
post-secondary educational support.79 The
court concluded that the statute was enacted with the legitimate purpose of mitigating the harm that children of divorced
parents tended to suﬀer.80
This justiﬁcation, too, can be applied to
argue that the state should be required to
support foster youth through their postsecondary education. Foster youth are transitioned out of care with severe educational
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deﬁcits compared to non-foster youth.
Only 18 percent of foster youth in Chapin
Hall’s study of Midwestern foster youth
were enrolled in an institution of higher
education at age 19,81 whereas 62 percent
of their non-foster youth counterparts were
enrolled at the same age, according to the
National Longitudinal Study of Adolescent Health (Add Health).82 In fact, only
63 percent of foster youth in the Chapin
Hall study had obtained a high school
degree or GED at all by the age of 19, as
compared to 90.6 percent of youth in the
Add Health study.83 Foster youth are more
likely to experience other serious deﬁcits
compared to the “average” American youth
as well. Foster youth were found to be
about twice as likely to experience serious
economic hardships like eviction and food
insecurity as the nationally representative
comparative group, for instance.84 Roughly
2.5 times as many youth in foster care had
children at age 19.85 Finally, 30.9 percent
of foster youth at 19 were considered disconnected—that is, not in school and not
employed—as compared to 12.3 percent of
youth in the Add Health survey.86
The harm that foster youth face as a result
of being placed in state custody is potentially much greater than the harm that
youth face as a result of divorce, and therefore their case for ongoing support is even
more compelling. Moreover, data from the
Chapin Hall Midwest Study suggest that
ongoing support does, in fact, mitigate
some of this harm. The Chapin Hall data
indicate that youth still in care are generally
more likely to receive educational support,
housing services, health care education, and
job training and assistance than those who
are discharged. Because of this, the youth
who remain in care at age 19 appear to have
better outcomes than youth over whom
jurisdiction has been terminated. For ex-

ample, 19-year-old foster youth without a
high school diploma or GED were twice as
likely to be enrolled in a high school or a
GED program as youth no longer in care.
Youth in care who had a high school diploma or GED were three times as likely
to be enrolled in post-secondary education
as those no longer in care.87 Furthermore,
youth transitioned from care by the age of
19 were twice as likely to experience economic hardship as those for whom care was
extended. Likewise, as compared to foster
youth remaining in care at age 19, youth no
longer in care were more than twice as likely to rely on government support like food
stamps, public housing, low income family assistance, or other welfare payments.88
Youth still in care were also twice as likely
to receive family planning services.89 Beyond this, the discharged group was at least
twice as likely to experience substance dependence or abuse,90 and more than twice
as likely to have sold drugs, been arrested,
or been convicted of a crime.91 If states
are justiﬁed in extending parents’ support
obligations to mitigate the harms children
of divorced parents may incur, they should
bear the same obligation to provide ongoing support to foster youth to mitigate the
considerable harm suﬀered by foster youth,
as they transition to adulthood.
4. Duties Imposed on Stepparents
Originally, at common law, the stepparentstepchild relationship did not confer any
rights or obligations. Courts began to ﬁnd
that a child was entitled to support, however, where a stepparent voluntarily accepted
a child into his or her home, and placed
him or herself “in loco parentis” (in the
place of a parent). Today, most states either expressly impose a duty of support on
stepparents via statute, or interpret existing
child-support statutes to include steppar-
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ents for the duration of their marriage to
the biological parent. The traditional rule
is that this duty of support continues for
the duration of the marriage only. However, where courts ﬁnd that a stepparent’s
involvement with a child has displaced the
involvement and support of a birth parent,
they sometimes recognize an exception to
the general rule and order continuing support.
These exceptions can readily be applied to
the foster care context. Where the state, like
a stepparent, steps in and assumes parental
responsibilities, it displaces the child’s birth
parents. As courts have found in the stepparent context, this displacement should
shift to the state ongoing obligations, including obligations for post-minority support that could otherwise be imposed on a
child’s parents.
a. Liability Under a Theory of
Equitable Estoppel
The New Jersey case of Miller v. Miller
held that a stepparent could be compelled
to support his adult stepchildren under a
theory of equitable estoppel, even after his
marriage to their biological mother dissolved.92 In this case, the children’s biological father had supported and maintained
a relationship with them and attempted
to continue to do so after being incarcerated on a drug charge. Once the children’s
mother remarried, however, the stepfather
refused to allow contact with, or support
from, the biological father. The court recognized the generally limited nature of
stepparents’ obligation to their stepchildren and distinguished the duties imposed
on stepparents as aﬃxing “rights and duties
temporary in nature” while natural parenthood and adoption “permanently aﬃx
rights and duties.”93 However, the court

found that when it could be established
that children or families relied to their detriment upon the actions of the stepparent,
that stepparent could be held liable for
support under the principle of equitable
estoppel. The court reasoned that “to ﬁnd
otherwise would do irreparable harm and
inﬂict deep injury on the child, the true
party in interest.”94 A previous New Jersey
case espoused the same justiﬁcation, holding a man estopped from denying his duty
to support the child he had raised with his
wife since infancy.95 Of particular concern
to the court in this case was the fact that
the child had nowhere else to turn for support.96
Some recent cases in the paternity support
context have applied similar reasoning to
impose continuing support obligations on
those who have stood “in loco parentis” to
a child. In Monmouth County Div. of Social Services v. R.K, for instance, the court
held that the Miller court’s reasoning applied to a paternity support case where the
mother’s former boyfriend, who had assumed a role akin to stepparent via admission of paternity, could be held liable for a
child’s support.97 Similarly, the Pennsylvania Superior Court held—based on the
same theory of equitable estoppel put forth
in Miller—that when a stepparent has held
a child out as his own, he may be estopped
from denying paternity and therefore held
liable to support the stepchild following a
divorce.98

The logic of
the stepparent
cases suggests
that the state,
in cutting oﬀ the
child’s relationship with his
family, assumes
responsibility
for providing
the supports
necessary to
protect the
foster youth
and society
from harm.

b. Liability Under a Theory of
Implied Contract
When express provisions for stepchildren
are included in marriage agreements, the
court will enforce them.99 Courts have
also recognized verbal agreements between
marriage partners as enforceable, based
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again on principles of equitable estoppel.100 Potentially most applicable in the
foster care context, however, some courts
have gone so far as to recognize an implied
contract, based on a child or parent’s reliance upon the actions of the stepparent. In
these cases, though the courts theoretically
distinguish between implied contract and
equitable estoppel, most of their reasoning
employs the language of both doctrines.
In Mississippi, for example, a court held
that the best interests of the child require a
child support decree against the stepfather,
where the stepfather supported children of
a previous marriage over a period of time,
and the family in good faith relied on that
support.101 Likewise, in Wiese v. Wiese,
the Supreme Court of Utah indicated that
implied contract would be an appropriate
theory on which to base an order of child
support for a stepparent, even if liability
had been denied under a theory of equitable estoppel.102

the state is in a position to help prepare
foster youth for independence. Principles
of equity therefore require the state to be
held accountable for assuming such responsibility by ensuring that foster youth
are prepared to transition to independence
successfully.

Courts have justiﬁed compelling support
from stepparents under theories of both
equitable estoppel and implied contract by
focusing on the harm to the child103 and
to society (in the form of public burdens
imposed)104 that would come from leaving the child without support. Particularly
where a stepparent has cut a child oﬀ from
other relationships of support, the courts
reason, he has assumed a parent-like obligation to mitigate those twin harms.

Invoking parents’ legal obligations to their
adult children may help convince state legislatures and courts that it is both legally
appropriate, and only fair, to impose similar obligations on the state to meet the ongoing needs of its foster youth. Although
the strength of such arguments by analogy
will vary from state to state, some support for imposing these ongoing obligations can be derived from the family law
of nearly every state. For detailed, statespeciﬁc information that can form the basis
of an argument by analogy to foster care,
see Appendix: Parents’ Obligations, State
by State. For suggested language that can
be used to make the argument by analogy,
see Appendix: Parents’ Obligations; Model
Legislative Testimony.

In the foster care context, it is the state that
has assumed the role of parent and has actively cut oﬀ the child’s relationship with
his family. The logic of the stepparent cases
suggests that the state, in so doing, assumes
responsibility for providing the supports
necessary to protect the foster youth and
society from harm. As the exclusive entity
in charge of the youth’s upbringing, only

In sum, the justiﬁcations advanced by state
courts and legislatures for extending the
age of dependency and accompanying parental support obligations beyond a child’s
eighteenth birthday apply with equal, if not
greater, force in the foster care context. A
system which terminates jurisdiction at the
age of 18—or even at 19 so that a youth
can graduate from high school—is not only
out of step with our current understanding of development, but is also manifestly
contrary to a growing body of law which
ties support obligations to functional level
of independence rather than age or some
assessment of deserts.
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Preparing Teens for Independence
III. Foster Youths’ Entitlement to
Help During the Transition from
Childhood to Adulthood
In this section, we address the preparation
for independence that foster youth should
receive throughout adolescence and at the
time of discharge and suggest how state
laws and court practice could be modiﬁed
to help promote this preparation. We advocate the use of two checklists by agencies
and reviewing courts, one focused on ensuring that foster youth gain the necessary
preparation for independence throughout
their adolescence, and another focused on
what must be provided to all foster youth
before they are discharged from the system.
At the end of this section, we argue that
federal law entitles youth to some level of
preparation for independence.
A. The State’s Obligation to Foster Youth
Throughout Their Adolescence
In Section II.A., we discuss healthy adolescent development, and, in particular,
the importance of ongoing relationships
with adults and peers and of having opportunities to “practice” independence by
taking responsibility for oneself and exercising certain decision-making control.
Because meaningful relationships develop
over time, and personal responsibility and
control is acquired gradually, proper preparation for adult independence occurs over
many years, and should begin early in adolescence.1
Child Welfare programs designed to prepare youth for independence tend to be deﬁcient in two respects: First, they focus too
exclusively on the development of concrete
skills, and, second, they are too short and

start too late. After brieﬂy considering some
of the reasons why foster care programs fail
to meet adolescents’ developmental needs,
we address how the law and practice could
be reformed to improve adolescents’ preparation for independence.
We recommend adding to case planning
and review processes a “developmental
checklist” that expressly assesses eﬀorts
made to:
(1) develop and maintain important relationships with peers and adults;
(2) involve and support adolescents in
activities and associations of interest;
and
(3) give adolescents experience taking
responsibility for themselves and exercising decision-making control.
1. Foster Youths’ Preparation for Independence is Inadequate
Recognizing the serious need, and spurred
by federal legislation, states have implemented programs intended to prepare youth
for independence. These programs often
take the form of “life skills” instructional
courses which fail to provide the emotional
and psychological preparation and the necessary experience to prepare adolescents to
take responsibility for themselves. Independent Living Programs often focus on
training adolescents to do concrete tasks
like wash their clothes, prepare a meal, and
balance a checkbook. These are valuable
skills, to be sure, but they are hardly the
most important things adolescents need to
learn before they take full responsibility for
themselves at 18. Such skills are likely the
focus in part precisely because they are so
concrete—the tasks can be identiﬁed, packaged into a curriculum and taught, and the
program and participants can be evaluated
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for their training and learning. Related to
this, the time required to accomplish these
concrete goals is far less than that required
to provide more meaningful preparation
for independence. In contrast, achieving
the aims of “developing relationships,” and
“gaining experience exercising decisionmaking control” requires considerable individualized eﬀort over a signiﬁcant period
of time.2
We might expect foster families to provide
the opportunities for adolescent development championed here, but, for a number
of reasons, this often does not occur. First,
states’ understandable concern for their
wards’ safety and their own liability leads
states to impose signiﬁcant restrictions on
youths’ involvement in activities outside of
school. House and agency rules, and exhaustive background check requirements,
have prevented young people from going
to sleepovers, participating in sports, or
even attending youth events at a church.3
Second, many youth in care shuttle from
placement to placement, school to school,
and community to community. Such instability makes it diﬃcult for youth to develop and sustain meaningful friendships,
develop lasting relationships with adult role
models, or stay involved in an activity long
enough to gain competence, let alone take
on a leadership role.4 Moreover, many adolescents in foster care live in group homes,
where a focus on discipline and behavioral
control imposes rules on residents that signiﬁcantly limit their freedom to pursue activities outside the home. Limited resources also play a part, discouraging agencies
from taking on additional responsibilities
on behalf of foster youth.

a. The False Conﬂict Between
Independence and Permanency
The structure of child welfare law may also
contribute to states’ inclination to treat
planning for independence as a time-limited, late-teen-only eﬀort. Federal law, reinforced through its state law counterparts,
rightly places great emphasis on ﬁnding
a permanent home for each child in foster care. Where possible, this permanent
home is with the child’s family of origin.
Where this is not possible, a permanent
home is to be sought for every foster child
through adoption, guardianship, or some
other permanent family placement. Only
when the agency and the child determine
that adoption and similar arrangements are
inadvisable, does the law allow the state to
identify “another planned permanent living arrangement” as the child’s goal.5 The
intention of this structure is to ensure that
all eﬀorts are made to place every child in
a permanent family. The unintended byproduct of this structure is a suggestion
that, ﬁrst, the state is to make eﬀorts to
nurture family connections, and second,
and only when all else fails, is the state to
make eﬀorts to prepare a child to live independently. This last resort, last-minute
provision for planning for independence
is reinforced by Title IV-E’s case planning
provisions, which only call for planning for
independence “[w]here appropriate, for a
child age 16 or over.”6
In our view, the goals of establishing permanent connections and preparing youth
for independence should be viewed as distinct, with both aims pursued for all youth.
For those youth who will not return home
or be adopted, it will be particularly important for the state to nurture relationships that can help support the youth when
he is discharged from the system, whether
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family, friends, or (preferably) both. Moreover, studies suggest that many young
adults, even if never reunited with their
families formally in juvenile court, ﬁnd
their way back to each other after they are
discharged.7 While there is much that is
positive that can come from these reunited
families, a failure to help adolescents work
on these relationships while still in care can
set them up for serious disappointment,
and potentially destructive consequences,
when they are on their own.
Conversely, beginning early in adolescence
every foster youth should get help from
the state preparing for independence. For
those who eventually go home or are adopted, their permanent families can pick
up where the state left oﬀ in the gradual,
multi-year developmental process. Facilitating children’s development while
they await permanent placement can only
help them transition successfully to those
homes. For those who remain in care, the
state should be expected to complete the
job, to prepare them for a transition that
will prove particularly diﬃcult, even if the
state has worked to foster relationships, because their network of support will likely
still be thinner than that provided by a
family that assumes full custodial responsibility in adolescence.

2. Employing A Developmental Checklist
to Improve Adolescents’ Preparation for
Independence
a. The Value of a Checklist
Because all youth in foster care should have
opportunities to develop their ability to act
independently and because it takes considerable time and practice to gain this ability,

case planning for all adolescents should include a description of the youths’ opportunities to: (1) develop meaningful and lasting relationships with peers and supportive
adults, (2) engage in youth activities of interest, and (3) gain experience with decision
making and the assumption of responsibility. Case planning should also include the
steps the agency plans to take to support
these opportunities. The agency could provide assistance ﬁnding and making contact
with individuals, provide transportation
and other logistical support to get youth to
activities and to people, provide help enrolling youth in appropriate activities, and
provide ﬁnancial assistance for purchasing
required equipment. Later in this section
we will consider some model programs that
have helped youth achieve these developmental goals.
Because these three developmental goals are
diﬃcult to achieve and monitor, it is essential that courts add these goals to whatever
form or otherwise regularized “checklist”
they use for review of agency case plans and
permanency plans. At every review hearing,
courts should be asking: Who are the most
important adults in the foster youth’s life?
What eﬀorts are being made to ﬁnd and
maintain a connection with these adults?
What opportunities does the youth have
to engage in ongoing activities with peers?
What opportunities does the youth have to
socialize with friends? What opportunities
does the youth have to take responsibility
for activities or projects that matter to the
youth? What role has the youth played in
decision making about the agency’s case
plan? What role has the youth played in
decision making about other matters of
importance to the youth? See Appendix
A: Model Legislation; Preparation for Independence.

37

Preparing Teens for Independence

Courts can serve, not only as monitors, but
also as providers of opportunities themselves. As we will discuss in Section IV,
judges and lawyers should ensure that the
court hearings themselves give youths experience taking responsibility and playing a
central role in the discussion and decisionmaking process.
While we advocate that courts employ a
checklist at every review hearing to ensure
that these developmentally important goals
are being met throughout a foster youth’s
adolescence, we are not suggesting that a
checklist is needed to establish children’s
entitlement to developmentally appropriate services in foster care. Under current
state and federal law, agencies are required
to provide for, and courts are required
to monitor, services to meet the needs of
youth in foster care. Clearly, children’s
needs include being provided with opportunities for normal development. Title
IV-E speaks generally about a state’s obligation to “address the needs of the child while
in foster care,” and then more speciﬁcally
about “programs and services which will
help [youth 16 and older] prepare for the
transition from foster care to independent
living.”8
State legislative language often goes further
in recognizing the child welfare agency’s
obligation to meet foster children’s developmental needs, and the juvenile court’s
obligation to ensure that these needs are, in
fact, being met. The “purposes” language
of New Mexico’s child welfare statute oﬀers
an example of state legislation that expressly recognizes the importance of meeting
foster children’s developmental needs:
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The Children’s Code shall be interpreted and construed to eﬀectuate
the following legislative purpose[]:

… to provide for the care, protection, and wholesome mental and
physical development of children
coming within the provisions of
the Children’s Code.9
And the Maryland Code on Courts and Judicial Procedure provides an example of authorizing legislation that directs courts to
attend to developmental needs, particularly
of youth aging out of care:
At a permanency planning hearing, the court shall determine the
child’s “permanency plan,” which,
if return to parent, kinship placement, or adoption is not possible,
should be a “permanent living arrangement” that “addresses the
individualized needs of the child,
including the child’s educational
plan, emotional stability, physical
placement, and socialization needs;
and . . . promotes the continuity of
relations with individuals who will
ﬁll a lasting and signiﬁcant role in
the child’s life.”10
More broadly, all states call on their child
welfare agencies and reviewing courts to
ensure that the services provided to foster
children serve the children’s best interests.11
It goes without saying that providing adolescents with the services necessary to foster
healthy development is in their best interest.
b. Some Programs Designed to Meet
These Developmental Goals
In this section, we oﬀer some examples of
programming designed to help adolescents
meet the checklist goals of relationship
building, involvement in activities, and the
exercise of decision-making control. In of-
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fering these examples, we do not mean to
suggest that these are the only or even the
best ways of pursuing these goals. Rather,
they are a small set of examples of programs
that have shown some success, oﬀered to
give a sense of the possibilities.
i. Building and Sustaining
Supportive Relationships
Many states, whether through legislation or
department policy, have begun to acknowledge the need for youth to develop connections with adults outside of the foster care
system even if those adults are not realistic
“placement options” for a child. Perhaps
the most comprehensive legislative action
has occurred in California, where Assembly Bill 408 (AB408) now requires child
welfare agencies to identify adults who are
important to certain youth in care. This
provision of AB 408 applies to children ten
or older who are placed in a group home.
AB408 requires the child welfare agency to
ask such youth to identify the most important adults in their life other than parents
or siblings. The child welfare agency then
has the obligation to facilitate an ongoing
relationship between the youth and adults
the youth views as important. AB 408 also
prescribes a role for the court—it requires
the court to determine whether the child
welfare agency has made reasonable eﬀorts
to identify important adults and worked to
maintain ongoing relationships. The court
is also authorized to issue orders to facilitate such relationships.12
Other eﬀorts to foster relationships between foster youth and supportive adults
focus on recruiting and supporting “mentors.” For example, Texas has legislation
encouraging recruitment of senior citizen
mentors to broaden the age range of participants in the mentoring program.13 In

other states, eﬀorts to develop mentoring
relationships for foster youth have been developed through child welfare policymaking at the local level. In New York City, the
Administration for Children’s Services has
established a set of “best practices,” which
oﬀer some direction to those interested in
starting a mentoring program.14 Because
these mentors often have no historical connection or natural aﬃnity with the youth
to whom they are assigned, their ability to
develop close and lasting relationships with
foster youth is somewhat limited. At a
minimum, however, they expand the range
of caring adults in a position to help, and
in a number of cases, that initial concern
and help develops into a deeper relationship over time.

Research
indicates that
youth who grow
up in foster
care commonly
return, when
they age out of
the system, to
the very birth
families from
whom they were
removed.

Aiming to connect each foster youth with
one adult source of support is an important
ﬁrst step in moving agency eﬀorts toward
relationship building, but it should not
be considered the ﬁnal goal. Most young
adults who grow up outside the foster care
system have an entire network of support to
call upon when they leave home, including
multiple family members, friends, teachers
or coaches, and neighbors. This network
may include a number of people who are
not active participants in the teenager’s everyday life, but who would be ready to assist in one form or another if that teenager
told them she needed their help. Foster
youth will have at least as great a need for
an extended network of support. This is
so, in part for the obvious reason already
discussed: They will become adults most
precipitously and with the least preparation
for independence.
A broader network of support may also be
especially important for foster youth because some of the people to whom they are
most likely to turn will present challenges
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If we are to
provide
meaningful
support to youth
who age out of
care, we must
validate and
support the
relationships
that mean the
most to them.

of their own. Research indicates that youth
who grow up in foster care commonly return, when they age out of the system, to
the very birth families from whom they
were removed. Chapin Hall’s Midwest
Study15 suggests that many identify these relationships as primary. If we are to provide
meaningful support to youth who age out
of care, we must validate and support the
relationships that mean the most to them.
We may also need to equip them, however,
to deal with ongoing diﬃculties with these
relationships. One way to do this is to ensure their access to additional relational resources, ideally extended family or friends
who understand the intra-family dynamic
and can help the young person learn how
to manage these complicated relationships
in a healthy and eﬀective manner.
One model that seeks to connect a foster
youth to an entire system of support is the
Youth Circles model.16 Youth Circles are a
youth-focused variant of the Family Group
Conferencing model that has achieved considerable success for older foster youth in
Hawaii and California. Youth Circles are
designed to bring the youth and her circle
of support together to plan for the future.
What the precise Youth Circle model looks
like will vary in detail, but the central elements remain the same. The youth is given
control over all aspects of the process and
is encouraged to involve as many potential
supporters as possible.
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Although the facilitator may encourage
the youth to invite certain people to participate in the Circle, the youth also has
the ﬁnal say over who is invited. Facilitators encourage the youth to think broadly
about who might participate and help the
youth to locate and invite those the youth
identiﬁes. Often youth and professionals
are all surprised at how many individuals

can be located and are willing to oﬀer substantial support. The facilitator also helps
to prepare all participants, ensuring that
they understand the purpose of the Circle
and the fact that the youth will be in charge
of the process. To facilitate the youth’s development of a network of support, some
Youth Circles provide for private time during which all professionals, including the
facilitator, leave the room.
ii. Youth’s Long-Term Involvement in
Meaningful Activities
This goal is the most concrete of the three,
and in this sense it might most easily be
added to any list of items already used by
child welfare agencies or by courts in the
case planning and review process. An
agency that routinely considers what assistance it needs to provide to enroll a child
in school and help ensure that the school
placement is successful, might just as routinely locate appropriate activities for a
youth and assist with enrollment, transportation, the purchase of equipment and
the like. Similarly, courts could routinely
inquire about a youth’s interests and activities and ensure that the agency was, in fact,
providing support that enabled the youth
to initiate and maintain involvement in activities of interest.
Youth’s participation in activities outside
of school is not made a priority by either
agencies or courts in most jurisdictions.
Indeed, enrolling youth in such activities
likely would strike many as a luxury when
a youth’s school performance is shaky or
when a youth’s school placement is continually changing. We know from educational
and psychological literature, however, that
the issue is somewhat circular: Youth may
well do better in school if they become involved in an activity that they enjoy and at
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which they can excel. Moreover, as noted
in Section II, ongoing involvement in an
activity at school, through a neighborhood
club, or at church, will help the youth connect with caring adults who can, in turn,
serve as models and supports that can carry
over to other aspects of the youth’s life, such
as school.17
These youth do not have months to spare.
Sequencing their priorities—ﬁrst school
stability then other activities later on—only sets them behind, and makes it less likely
that they will successfully engage in activities in the future. Finally, demonstrating
to a youth a commitment to help her do
something she wants to do—rather than
only what the law requires her to do—can
help make more plausible to the youth other agency and court eﬀorts to begin shifting
decision-making authority to that youth.
States have begun to take aﬃrmative steps
to try to ensure that foster youth can experience normal life, including normal opportunities for socializing and participating in
activities outside the supervision of a foster
family and the child welfare agency. California’s AB 408, which, as discussed above,
promotes ongoing relationships for foster
youth, also aims to ensure that foster youth
can develop normally through adolescence.
The statute provides that caregivers must allow youth to participate in age-appropriate
school and community activities including social activities. Caregivers must act as
“prudent parents” in deciding whether to
permit participation in a given activity.18
AB 408 also oﬀers a model for more general
provisions. For example, under the statute,
state laws and regulations must not create
a barrier to youths’ participation in school
and community activities.

iii.Youths’ Central Involvement in
Decision Making
None of us can expect to function as good
decision makers as young adults if we have
not had substantial experience making decisions for ourselves in adolescence. Moreover, we are far more likely to be successful,
in pursuing plans in young adulthood, if we
have made the plans for ourselves. In this
section we consider three mechanisms—
Youth Circles, self-advocacy seminars, and
participation in youth advocacy organizations—that have shown some success
in giving youth real experience exercising
control over their own lives. In Section IV,
we consider a fourth: youth participation
in court hearings.

The Youth
Circles model
is committed
to giving youth
control over
the transition
planning
process.

Youth Circles
As already noted, the Youth Circles model is
committed to giving youth control over the
transition planning process. Youth choose
who to invite, what issues to discuss, and,
ultimately, what plans to make for the future. Because the youth lacks experience
exercising this level of control, and adults
may be inclined to take over control, extensive pre-conference preparation and a welltrained facilitator are essential to the Youth
Circle’s success. The facilitator is required
to spend time before the conference talking
with each participant, explaining the conference and ground rules, and determining any potential conﬂicts among participants to ensure that the atmosphere stays
positive and the youth remains in control.
While a facilitator can assist by bringing
considerable knowledge of the youth’s circumstances to the discussion, the facilitator
must take care not to use that knowledge to
reach conclusions about what makes sense,
what goals are attainable, and the like. Instead, the facilitator can bring realistic con-
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Replicating
healthy
development in
intact families,
youth must ﬁrst
gain experience
making and
acting on choices
in a supportive
environment
before they will
be ready to do so
with greater
independence.

straints and obstacles into the discussion
by way of questions that can help a youth
develop a back-up plan, think more deeply
about his options, and consider what he
needs to do to attain his goals. Facilitators
also help youth with the logistics associated
with pursuing their goals. If a youth has
expressed interest in a particular school,
for example, the facilitator provides the application, website, phone number, and any
other necessary tools to make it as easy as
possible for the youth to follow through.19
As this description makes clear, giving a
youth experience exercising decision-making control does not mean abandoning the
youth to those choices. Replicating healthy
development in intact families, youth must
ﬁrst gain experience making and acting on
choices in a supportive environment before they will be ready to do so with greater
independence from their system of supports. A family is valuable for more than
the reassurance that there will be someone
to catch us when we fall. We all rely upon
our families to help us make decisions—
learning from their experience or expertise,
seeking advice, and gathering information.
Children learn how to make decisions by
trying out diﬀerent ideas and possibilities
and asking questions in a safe environment
and watching their families model successful decision making. Youth Circles aim to
replicate this decision-making context for
foster children.
Teaching Self-Advocacy
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In response to their dissatisfaction with the
preparation for independence their clients
received from the child welfare system, two
lawyers, Betsy Krebs and Paul Pitcoﬀ, developed a curriculum that focuses on teaching foster youth how to advocate for themselves. Krebs and Pitcoﬀ concluded that:

Teens in foster care typically lack
rudimentary self-advocacy skills.
Teaching teens to negotiate and
advocate is not a goal in the foster
care system, where teens rarely get
a chance to negotiate with adults
or advocate their position in an environment that would teach them
these skills…. In trying to assert
their rights or merely trying to
garner appropriate support, teens
in foster care have observed and
learned that acting out and presenting themselves as victims has a
better chance of getting attention
than just about any other method.
Although this behavior brings attention, it rarely helps the teen in
any long-term, substantive way.20
Krebs and Pitcoﬀ’s self-advocacy curriculum focuses on teaching youth to know
their rights, set goals for themselves, understand the relevant chain of command, seek
out others for support, document relevant
events, and be persistent in seeking what
they want. While these ideas may seem obvious, youth raised in care often need to be
taught these lessons, through education,
modeling, and practice facilitated by all the
adult actors in the system.
Krebs and Pitcoﬀ have developed, implemented, and reproduced a curriculum for
youth that they have entitled the “Getting
Beyond the System Self Advocacy Seminar.” This seminar communicates to youth
that it has high expectations of them and
for them. Young people must apply for admission, and in the application they must
identify some long term goals, including
possible career goals and personal strengths.
This type of activity replicates the process
that they will have to undertake to gain
admission to a school or ﬁnd employment.
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Additionally, youth are required to sign a
contract upon admission. This contract
states that participants must complete all
written assignments, participate in class discussions, and respect the facilitators. It only
allows one absence before removal from the
program. If a youth does not meet the expectations of the contract, she is asked to
withdraw from the program, but she can
reapply in the next cycle. The aim is to give
youth a clear understanding of program expectations and to shift control to the youth
to manage her participation.
The curriculum is designed to focus youth
on their future, and to teach them how to
plan for that future as well as act on those
plans. From the application at the beginning to the interview with a professional at
the end, the participant is making choices
based on goals that she has set for herself. The session topics include planning
for and reaching goals, how organizations
work, making transitions, ﬁnding mentors,
and recognizing the needs of others. All
of these topics help the youth develop an
understanding of the advocacy process, and
the class work gives youth an opportunity
to role play in preparation for using these
skills in or out of care. The curriculum also
encourages youth to be ambitious, urging
them to build their plans around long-term
aims such as career ambitions, rather than
short-term practical constraints.
The methods used by the Krebs-Pitcoﬀ
Model focus on the youth’s knowledge and
experience rather than that of the instructor. Inspired by their own law school experiences, Krebs and Pitcoﬀ designed the
curriculum to be taught by “Socratic Method.” Under this method, facilitators do not
lecture their students, but rather ask them
questions which prompt students to formulate a position and defend that position

before the class. The curriculum uses case
studies with which the youth can identify,
which increases their interest in the materials and, in turn, makes them better advocates. Using case studies also allows youth
to feel less isolated, as it tells the stories of
adults and older peers who struggled to
achieve and maintain their independence.
The culmination of the Getting Beyond the
System Seminar is a youth-driven interview
with a professional in a career ﬁeld in which
the youth is interested. “The concept is that
these adults can become valuable advocates
and, at the same time, that the teen has an
active role to play in making that relationship happen. In other words, we teach
that mentors, allies, and advocates are not
always appointed by the court or matched
through a program.”21 Again, this empowers youth to begin seeking out people who
will enable them to meet their goals.

The methods
used by the
Krebs-Pitcoﬀ
model focus
on the youth’s
knowledge and
experience
rather than that
of the instructor.

After the program helps match the youth
with an experienced and passionate professional in her ﬁeld of interest, the youth
takes over the process. She is expected to
learn actively and willingly from the professional. By practicing advocacy skills in
this way, students learn by trial and error
in a supportive context where errors are instructive but not devastating.
Youth Advocacy Organizations
Youth advocacy organizations are a growing source of opportunities for foster youth
to practice their self-advocacy skills in real
world situations where they have special
expertise. Most states have at least one
such organization and some have several.
Some youth organizations are more focused on eﬀecting large scale policy change
while others serve as a supportive forum
for youth who have experience with the
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Youth advocacy
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have been
instrumental
in passing state
legislation,
developing
training
materials, and
providing a
support network
among current
and former
foster youth.
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system. These advocacy organizations have
been instrumental in passing and amending state legislation, developing training
materials for independent living skills instructors, and providing a support network
among current and former foster youth. In
addition to these state-based organizations,
FYI3 oﬀers youth a means of becoming
“involved, informed and independent” in
cyberspace.22 See Appendix: Youth Advocacy Organizations.
California Youth Connection (CYC) has
served as a model for states that are developing opportunities for youth to practice
advocacy skills. Members are current and
former foster youth between the ages of 14
and 24. The organization began in 1988
and “promotes the participation of foster
youth in policy development and legislative
change to improve the foster care system,
and strives to improve social work practice
and child welfare policy.”23 In 1992, CYC
proposed its ﬁrst piece of legislation, which
was passed and signed into law, easing some
of the restrictions foster youth face in obtaining a driver’s license. They have gone
on to become a central player in legislative
reform eﬀorts, including the enactment of
AB408, discussed above. Members of the
CYC attend meetings of their local chapters twice each month and statewide meetings twice each year. This allows the youth
to solve problems unique to their locality
while also collaborating with other chapters
to focus on more widely applicable issues.
With 13 chapters throughout California,
the CYC oﬀers foster youth an opportunity
to eﬀect change in areas of greatest concern
to them.
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Assistance at Discharge
B. State Obligations to Foster Youth at
Discharge

1. State Models
a. The New York Statute

As foster youth age out of care, they face
a host of challenges. Already discussed
are the range of services and opportunities the state should provide to adolescent
foster youth to help prepare them for
adulthood. In this section we address the
states’ obligations to youth on the verge of
discharge and opportunities for court enforcement of these obligations. Our aim
is to propose a model discharge procedure
that will encourage the state to provide
the appropriate assistance well in advance
of discharge. We conclude that a welldeﬁned and properly enforced “discharge
checklist” can substantially advance this
goal.
In most states, discharge decisions are
based primarily or exclusively on age.
When a youth reaches a certain age, most
commonly 18, he is discharged from the
system, without regard for his ability to
function—or even survive—on his own.
California and New York have taken the
lead in establishing “discharge checklists”
which identify core services and information that should be provided to foster
youth at or before the time they are discharged from the system. After brieﬂy describing the approach taken in New York
and California and in other states experimenting with some form of discharge
checklist, this section reﬂects upon the
strengths and limitations of the checklist approach and oﬀers some suggestions
about how to design and implement a
checklist to maximize its value.

The New York discharge statute1 requires
the child welfare agency to make “diligent
eﬀorts” to help a foster youth “achieve
permanent discharge.” The bulk of the
statute focuses on deﬁning what actions
constitute “diligent eﬀorts” which are to
be manifested in the youth’s “discharge
plan.” While foster youth are still in the
system, the statute requires the child welfare agency to provide vocational and independent living skills training as well as
a gradually increasing stipend beginning
at 16.2 Before discharge, the law also requires the agency to provide contact information for services, agencies, and individuals (including parents and former
foster parents) who could provide support
to the foster youth after discharge, and a
copy of the complete case record of that
youth’s time in foster care.3
Although the statute does not state the
consequences of failing to provide this
preparation for discharge, its legislative
history, including the 1985 landmark case
of Palmer v. Cuomo, suggests that the state
may remain responsible for foster youth
until these “diligent eﬀorts” are made.4
The statute is more explicit in conditioning discharge on the provision of at least 90
days’ notice to a foster youth. Moreover,
no youth is to be discharged unless he has
a place to live which he can “reasonabl[y]
expect[] [to] remain available for at least
the ﬁrst 12 months after discharge,”5 The
place to live cannot be a homeless shelter,
a single-room occupancy hotel, or “other congregate living arrangement which
houses more than 10 unrelated persons.” 6

Our aim is
to propose a
model discharge
procedure
that will
encourage the
state to provide
the appropriate
assistance well
in advance of
discharge.
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See Appendix B: Model Legislation; Preparation for Independence.
b. The California Statute
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The text of California’s statute7 is much
shorter, but it requires at least as much as
the New York discharge checklist. Like
New York, California requires that the
county welfare department provide a report that veriﬁes that a list of information,
documents, and services are provided to
the foster youth prior to discharge. In addition, California requires the foster youth
to be present in court when the case is discharged.

by the expected time of discharge, and the
court ﬁnds that “termination of jurisdiction would be harmful to the best interests
of the child,” the youth will not be discharged from care.13 This continuation of
the state’s jurisdiction is only “for that period of time necessary for the county welfare department to meet the requirements
of the [statute].”14 Moreover, jurisdiction
will terminate if the required services have
been oﬀered but the youth refused them,
or if the county has been unable to locate
the youth after making reasonable eﬀorts.15
See Appendix C: Model Legislation; Preparation for Independence.
c. Other Eﬀorts

The required discharge report covers ﬁve
broad sections: case history, documentation, case worker assistance, training, and
relationship assistance. The ﬁrst section
requires the foster care agency to provide
detailed written information about the
youth’s case, including family history, placement history, and “the whereabouts of any
siblings under jurisdiction of the juvenile
court.”8 The second section requires the
agency to provide basic documents—a social security card, a birth certiﬁcate, health
and education records, an identiﬁcation
card (such as a driver’s license), and proof of
citizenship or residence.9 The third section
mandates that the child receive assistance
in applying for health insurance, housing,
and employment.10 The fourth section
covers educational or vocational training
assistance,11 and the ﬁfth section requires
the child welfare agency to assist the youth
in setting up and maintaining important
relationships.12
California’s statute provides more explicitly
than New York’s for a continuation of jurisdiction. If the county has not achieved all
the requirements itemized on the checklist

Several other states have begun to develop
some form of checklist procedure, whether
through statute, court rule, or agency policy, to help ensure that youth are properly
prepared for discharge. Oregon, for example, has enacted legislation prescribing
a planning process focused on the “needs
and goals” of transitioning youth.16 Physical and mental health, education, employment, community connections, and supportive relationships are all identiﬁed as
areas to be addressed. The statute directs
that all wards must have safe and stable
housing when they leave foster care.17 Unlike New York and California, however,
Oregon does not provide for the possibility
of continued jurisdiction or other mechanism of enforcement.
In Philadelphia, a section of the Court Improvement Project Committee, consisting
of court personal, child advocates, parents’
attorneys, and child welfare professionals,
has developed a model checklist that the
Family Court in Philadelphia has agreed to
pilot in a single courtroom. While the pilot is just getting underway, one participant
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in the section reports that there is already
some evidence that the checklist is changing the child welfare agency workers’ outof-court behavior. Inspired by the checklist
format of the court protocol, these workers
have begun to schedule transition planning meetings in anticipation of youths’
court reviews.18 See Appendix A: Model
Court Checklists; Preparation for Independence. The aim is to promote adoption
of the checklist process for adolescents in
foster care in all juvenile courts throughout
Pennsylvania. The Juvenile Court in Cook
County (Chicago) has developed a similar
checklist as part of its specialized Benchmark Hearings, discussed in Section IV.B.,
below. See Appendix B: Model Court
Checklists; Preparation for Independence.
Other states have developed a discharge
checklist through agency policy making.
For example, in Connecticut, the Department of Children and Families provides a
guideline for adolescent discharge based on
the Adolescent Discharge Plan, under state
policy 42-10-3.19 The state cross references
this with an Adolescent Planning Conference under policy 42-10-2.20 The Adolescent Discharge Plan is a written working
document, which includes the estimated
date the youth will leave care, the youth’s
anticipated living arrangements, budget,
source of income, and follow-up schedule.
Some of these checklist procedures, while
commonly framed in terms of “discharge,”
are designed to begin being applied at least
two years prior to a youth’s discharge from
care. While we suggest, in Section III.A.,
that preparation for independence needs to
start even earlier in adolescence, any design
that provides for advance planning is a step
in the right direction.

2. The Value of a Discharge Checklist
All of the checklist provisions described
above currently suﬀer from underimplementation. Indeed, many workers and
advocates we interviewed in these states,
including California and New York, had
not yet seen the checklists applied to any
youth prior to or at the time of discharge.
Clearly, a key aim of judges, lawyers, and
other advocates should be to publicize the
existence of these checklists and press for
their implementation.
Even assuming successful implementation,
a discharge checklist cannot, by itself, ensure that youth leave care ready to be on
their own. A checklist can, however, help
to establish a baseline. A checklist helps to
ensure that certain concrete services and information (such as a case record and basic
forms of identiﬁcation necessary for job applications, apartment rentals, and the like)
are provided to everyone; that a realistic
plan is in place to secure all basic needs,
most particularly food, shelter and medical
coverage; and that meaningful assistance
has been oﬀered to help the youth plan for
education and job preparation and to make
connections with family and other sources
of support.
Some of the particular items on this list—
such as social security cards and case records—might be provided at or within
weeks of discharge. Others—such as stable
housing and adequate means of support—
might be ﬁnalized then, but to be successful, eﬀorts to secure these items must begin
well in advance of discharge. Still other
assistance—such as assistance building and
maintaining relationships and assistance
with educational planning and achievement—will be far more meaningful if addressed throughout a youth’s adolescence.

A discharge
checklist cannot,
by itself, ensure
that youth leave
care ready to be
on their own. A
checklist can,
however, help to
establish a baseline.
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(See our previous discussion, in Section
III.A., of a Developmental Checklist to be
applied throughout adolescence.) That being said, including these more long-term
forms of assistance on the discharge checklist can only reinforce the nature of the
agency’s obligations and the importance of
achieving these long-term goals to the success of a youth’s transition.
Including these long-term tasks on a discharge checklist is particularly worthwhile,
because these checklists oﬀer a special
mechanism for enforcement. If the items
on the list are to be seen as, in any meaningful sense, a condition of discharge,

discharge should not be permitted absent
satisfaction of the conditions listed. California’s statutory exceptions (a youth’s desire to be discharged without receiving the
itemized assistance, or the inability to ﬁnd
a youth despite agency eﬀorts) are appropriate exceptions, but courts and lawyers
for youth should not rely on the child welfare agency’s invocation of the exceptions.
Rather, courts and lawyers should make
their own eﬀorts to contact youth and inform them of the stakes. In sum, while any
discharge checklist can help spur a child
welfare agency to better prepare youth for
independence, the most eﬀective checklists
would have the features listed below.

Features of an Eﬀective Discharge Checklist
•

Courts should have the obligation and authority to apply the checklist and to continue
jurisdiction until the conditions set out in the checklist are satisﬁed.

•

No discharge should occur without a hearing, and the youth’s presence should be required at the hearing.

•

The checklist should be as clear and listlike as possible to help ensure that the relevant
conditions are broadly communicated and enforced.

•

At a minimum, the checklist should include:
•
•
•
•

the provision of identiﬁcation documents and case records,
arrangements for stable housing and medical coverage,
assistance in developing relationships with individuals and organizations that are
potential sources of support (including contact information), and
assistance in planning and arranging for ongoing education and employment.

See Appendix D: Proposed Model Legislation; Preparation for Independence.
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Youths’ Right to Adequate Preparation
C. The Federal Legal Basis for the States’
Obligations

In the previous sections we document the
importance to foster youth of supports in
adolescence and young adulthood and suggest legal steps that state legislatures and
courts can take to improve foster youths’
preparation for independence.
Here,
we consider sources of legal authority on
which lawyers and judges can rely in pressing for the provision of these services. We
ﬁrst consider the legal requirements set out
in Title IV-E, and then suggest that some
basic level of preparation for independence
is constitutionally required.
1. Title IV-E of the Social Security Act
Under Title IV-E of the Social Security Act,
states are required to develop a case plan for
each child in foster care that “assure[s] that
the child receives safe and proper care and
that services are provided… to address the
needs of the child while in foster care, [and
that] include[s] a discussion of the appropriateness of the services … provided.”1 As
discussed in Sections III.A. and B., the services and supports set out in our proposed
developmental and discharge checklists are
essential to provide “proper care” and to
“address the needs” of adolescents who are
in foster care. These obligations are made
even plainer with the requirement that the
state include in a case plan for a child 16
years or older “where appropriate… a written description of the programs and services
which will help such child prepare for the
transition from foster care to independent
living.”1
As discussed in Sections III.A. and IV.A.,
this language could be improved. Most ba-

sically, there is no foster youth age 16 or
older whom it is not appropriate to assist
in preparing for the transition to independent living. While we favor amendment to
eliminate the phrase “where appropriate,”
current language is suﬃcient to establish
the state’s obligation to develop and implement a plan designed to meet the needs of
older foster youth.
The extent to which the state’s obligations
are legally enforceable is somewhat less
clear. At a minimum, these obligations
can be pressed by or before the reviewing
juvenile court which is obligated under
federal regulations to assess whether the
state has made “reasonable eﬀorts to ﬁnalize the permanency plan that is in eﬀect,”3
including the permanency plan of “another
planned permanent living arrangement,”
which is Title IV-E’s current language for
the permanency plan of youth expected to
age out of the system. Because a ﬁnding of
“no reasonable eﬀorts” causes a state to lose
federal reimbursement for that case,4 the
reasonable eﬀorts requirement oﬀers advocates and judges a mechanism for compelling the child welfare agency to provide the
services necessary to prepare a youth for
independence.
Less clear is whether foster youth would
have a private right of action to enforce the
state’s obligation to meet their needs in federal court. In Artist M. v. Suter,5 the Supreme Court determined that foster children did not have a private right of action
to enforce Title IV-E’s requirement that
the state make reasonable eﬀorts to prevent
the need for removing children from their
homes and to make it possible for children
to return safely.6 It did not, however, address the enforceability of claims brought
under other provisions of Title IV-E, leav-
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takes on special
constitutional
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protect them
from harm and
to provide them
with basic care.

ing open the possibility that the other provisions of IV-E that impose planning requirements on the States could be privately
enforceable. Moreover, subsequent federal
legislation has complicated the analysis.
Some courts have read these subsequent
developments to allow for private rights of
action to enforce the state’s case planning
and implementation obligations under Title IV-E. 7
2. Foster Youths’ Constitutional Right to
a Minimally Adequate Preparation for
Independence
The United States Constitution generally
provides no aﬃrmative right to government aid. However, when the state takes
individuals into its custody, it takes on special constitutional obligations to protect
them from harm and to provide them with
basic care. Several courts have applied this
rule to foster children and imposed constitutional liability on child welfare agencies
that failed to provide adequate protection
or care.8 Under this rule, states should be
held constitutionally obligated to help prepare older foster youth to function on their
own.9
The Supreme Court ﬁrst imposed a constitutional obligation of care and protection
on the state in the prison context. In Estelle
v. Gamble, the Supreme Court held that
the government has an “obligation to provide medical care to those for whom it is
punishing by incarceration.”10 The Court
based its holding on the Eighth Amendment right to be free of cruel and unusual
punishment. The standard of government
action which would violate the right was
stated as “deliberate indiﬀerence to serious
medical needs of prisoners.”11
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The Supreme Court next addressed the issue in Youngberg v. Romeo, in the context of
an involuntarily committed mentally disabled adult.12 The Court held that under
the Fourteenth Amendment right to substantive due process, a mentally retarded
individual in state custody “enjoys constitutionally protected interests in conditions
of reasonable care and safety, reasonably
nonrestrictive conﬁnement conditions, and
such training as may be required by these
interests.”13 The Court further elaborated
that the “State must provide minimally
adequate or reasonable training to ensure
safety and freedom from undue restraint.”14
The Court also held that the standard to
be applied was whether the state actors had
exercised “professional judgment.” The
Court explained that it did not intend to
step in and specify the appropriate choices
for professionals, but to ensure that those
choices were made and did not signiﬁcantly depart from accepted standards. The Supreme Court stated that a court may reject
the decisions made by professionals when
they are “such a substantial departure from
accepted professional judgment, practice,
or standards as to demonstrate that the
person responsible actually did not base the
decision on such a judgment.”15
In DeShaney v. Winnebago, the Supreme
Court refused to impose constitutional liability on the state for the injuries inﬂicted
on a boy by his father.16 The Court did suggest, however, that a child might be entitled
to protection where the state has removed
the child from his parents and placed the
child in foster care.17 Every appellate court
that has considered this issue has determined that foster youth have a substantive
due process right to some level of care from
the state. Courts have held that this right
extends not only to freedom from physical
violence but also to “adequate medical care,
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protection and supervision.”18 Additionally, the Seventh Circuit recently held that
this right to safety and well-being includes
protection from emotional and psychological harm, stating that “the extension [of the
due process right] to the case in which the
plaintiﬀ’s mental health is seriously impaired by deliberate and unjustiﬁed state
action is straightforward.”19
These cases make clear that it is not only
aﬃrmative actions such as placing a child
in an unsafe placement that can result in
liability, but also a failure by a child welfare agency to act and take the appropriate
protective action. In Doe v. New York City
Dept. of Soc. Serv.,20 the caseworker’s failure to investigate led to state liability. In
Yvonne L. v. New Mexico Dept. of Human
Services, the alleged failure to supervise
gave rise to the claim. Although the precise scope of the state’s obligations to youth
in its care has not been well deﬁned, relevant professional standards suggest that the
state’s failure to provide foster youth with
some basic preparation for independence
before discharging them from its care could
also subject it to liability.
To establish a claim of constitutional liability, a youth would need to show (1) that
the state’s obligations extend to providing
foster youth with proper preparation for
independence; (2) that the state’s preparation of foster youth fell below professional
standards; (3) that the (former) foster youth
suﬀered harm; and (4) that the harm was
caused by the state’s actions or inaction. As
already discussed at some length here and
elsewhere, evidence of the harm suﬀered by
foster youth who are discharged without
adequate preparation is tragically plentiful.
Whether a substantive due process claim
would be successful rests on a plaintiﬀ’s

ability to establish the other three prongs
of the claim: the state’s duty, the state’s unprofessional treatment, and the causal connection between state action and harm.
a. The State’s Duty to Youth Aging
Out of Care
When the State by the aﬃrmative exercise
of its power “so restrains an individual’s
liberty that it renders him unable to care
for himself, and at the same time fails to
provide for his basic human needs—e.g.,
food, clothing, shelter, medical care, and
reasonable safety—it transgresses the substantive limits on state action set by the
Eighth Amendment and the Due Process
Clause.”21 Appellate courts agree that a
youth’s placement in foster care qualiﬁes
as a “restraint on an individual’s liberty”
and equates a child’s removal from his or
her parents with an act “rendering him unable to care for himself.” In removing foster youth from their own homes, the state
takes on responsibility for their safety and
well-being.
Courts have concluded that the state’s duties extend to its investigation of foster care
placements, its provision of medical care,
its investigations of allegations of abuse,
and its case supervision.22
Particularly
relevant for our analysis is the court’s ﬁnding in Thomas S. v. Morrow, that the state
had an obligation to enable a developmentally disabled 18-year-old to “mature and
develop through a natural progression to
adulthood.”23 Like Thomas, foster youth
should be found to have a right to develop
through a natural progression to adulthood. Also useful in describing the duty
states owe to foster youth as they grow up
is the duty described by the Supreme Court
in Youngberg of the state to provide at least
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that level of training needed to keep those
in its care safe and restrictions on their liberty at a minimum.24
b. The Standard of Care
There is currently a split among federal
appellate circuits regarding whether to apply the “deliberate indiﬀerence” standard
set out in Estelle or the “professional judgment” standard set out in Youngberg to
determine if the state actors violated their
constitutional duty to foster youth. In our
view, the professional judgment standard
is the more appropriate standard to apply.
That being said, the tests would likely lead
to similar results and both would support a
ﬁnding of state liability in the circumstances we describe here.
i. The Professional Judgment Standard
Why The Professional Judgment
Standard Applies
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Although Estelle and Youngberg rely on
the same rationale for the constitutional
right they establish, the Supreme Court
in Youngberg did acknowledge a diﬀerence
between those who are institutionalized by
the state and those who are incarcerated.
“[P]ersons who have been involuntarily
committed are entitled to more considerate
treatment and conditions of conﬁnement
than criminals whose conditions of conﬁnement are designed to punish.”25 This
statement immediately followed the Supreme Court’s adoption of the professional
judgment standard. This suggests that the
Supreme Court perceives a practical diﬀerence in the eﬀect of the standard employed.
In fact, the Supreme Court held that it was
error for the trial judge to apply a “deliber-

ate indiﬀerence” standard at an earlier stage
in the proceedings.26
The professional judgment standard should
be applied to judge state action in the context of foster youth. The situation in which
foster youth ﬁnd themselves is much more
analogous to the circumstances of an institutionalized individual than it is to a
prisoner. Like the institutionalized adult
in Youngberg, foster youth have been taken
into the state’s custody through no fault
of their own and they are thus “entitled to
more considerate treatment” than prisoners. And, as in Youngberg, foster youths’
claims would be substantive due process
claims, not claims of “cruel and unusual
punishment” under the Eighth Amendment.
Most of the courts that have expressly considered the question of which standard
applies in the foster care context have adopted the professional judgment standard.
In Yvonne L., the Tenth Circuit Court of
Appeals concluded that “to the extent there
is a diﬀerence in the standards, we agree
… that the Youngberg standard applies.” 27
Also reaching this conclusion was the D.C.
Circuit in LaShawn A. v. Dixon, which explained:
As the Youngberg decision recognizes, the rights of a person in the
civil custody of the state are greater
than the rights of a person in the
state’s criminal custody. The foster
children that make up the plaintiﬀ
class in this case have done society
no wrong and they deserve no punishment. It would be inappropriate
to force them to endure constitutional deprivations absent a showing of “deliberate indiﬀerence.”28
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The Supreme Court of Washington explained the choice to adhere to a professional judgment standard in the following
manner:
Foster children need both care and
protection. The State owes these
children more than benign indifference and must aﬃrmatively take
reasonable steps to provide for their
care and safety.29
What the Professional Judgment
Standard Requires
Under the “professional judgment” standard, “the Constitution only requires that
the courts make certain that professional
judgment in fact was exercised. It is not
appropriate for the courts to specify which
of several professionally acceptable choices
Applying
should have been made.”30
this standard in the foster care context,
courts have protected child welfare workers and their supervisors from liability
when they exercised a “bona ﬁde professional judgment.”31 The Supreme Court
does not, however, require blind adherence to state decisions, allowing the court
to reject such a decision when it “is such a
substantial departure from accepted professional judgment, practice, or standards as
to demonstrate that the person responsible
actually did not base the decision on such
a judgment.”32
It is well recognized among child welfare
professionals that a minimum of services,
training, and support must be provided to
foster youth as they transition out of the
foster care system to protect them from
serious harm. In this section we consider
some of the sources of professional standards that courts could consult and the
guidance these standards might provide in

determining the state’s constitutional obligation to these youth.
Child Welfare League of
America’s Standards
The Child Welfare League of America
(CWLA) has promulgated “standards of
excellence” to address how child welfare
agencies can meet the needs of older foster
youth.33 As stated in the standards “Foster
children and youth in particular need supplemental supports and services that enable them to learn life skills, facilitate social
and community connections, learn about
resources they can access once on their
own, and build educational and vocational
The CWLA standards
competency.”34
contain a number of goals for the areas and
types of services that should be provided,
and they explain their necessity. The major themes which emerge from the CWLA
standards are health and mental health
needs, education, employment, housing,
and support networks.35
For example,
with regard to housing, the standards state,
“programs should assist youth leaving care
in exploring and securing safe, stable, and
aﬀordable living situations. Discharge to
homelessness or precarious housing is never appropriate.”36 The standards also list
a variety of possible housing options and
how to ensure that they will be both safe
and supportive for foster youth. Additionally, the standards state that the “program
should ensure that each youth has in place
a plan for alternative housing should a
particular setting not work out.”37 These
speciﬁc guidelines oﬀer a set of standards
against which to measure a child welfare
agency’s actions.
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Accreditation Standards

Courts have
allowed
accreditation
standards to
be admitted
into evidence
to demonstrate
that state action
fell below the
constitutionally
required
standard.

The Counsel on Accreditation (COA) has
promulgated national standards for a variety of private and public agencies, including those that provide child protective services and foster care. COA accreditation
is formally recognized in forty-four states
and the District of Columbia. Courts have
allowed accreditation standards to be admitted into evidence to demonstrate that
state action fell below the constitutionally
required standard.38
On the topic of Child Protective Case
Management Services, the Council’s standard explains agency obligations as follows:
“the organization directly provides, refers,
contracts, or otherwise arranges for needed therapeutic, educational, and support
services including:…. education, employment, and housing services.”39 Additionally, the Council on Accreditation contains
a number of Foster Care Standards that
speciﬁcally address the transition to independence. These standards are found in
the Foster Care Standards.40 Two standards address housing, requiring that there
be a housing consultation and requiring
that the agency take action to ensure that a
living arrangement is in place for youth being discharged from the system. 41 Like the
CWLA standards, these standards could
be relied upon to argue that the state had
failed to meet its obligation to provide the
educational and support services required
to prepare a youth to live, work, and continue his education as a young adult.
Other States’ Initiatives
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Courts have found that practices in other
states are relevant in setting professional
standards for purpose of substantive due
process analysis.42 The discharge checklists

discussed in Section III.B. are a source of
information about state practice that clearly sets out the child welfare agency’s obligations. As discussed, these checklists require
the agency to assist foster youth in planning for their education, ensure that youth
are discharged to suitable housing, provide
youth with basic identiﬁcation documents
and case records, and help facilitate foster
youths’ connection with meaningful and
supportive adults. These checklists help to
deﬁne the minimum that these states consider necessary for their child welfare agencies to provide to youth aging out. As such,
they oﬀer a useful tool in assessing whether
agency conduct comports with professional
judgment.
ii. The Deliberate Indiﬀerence
Standard
Those federal appellate courts that have applied a deliberate indiﬀerence standard in
cases alleging that the state failed to meet
its constitutional obligations to foster youth
typically did not consider the applicability
of a professional judgment standard. However, these cases demonstrate that if courts
decide to apply the deliberate indiﬀerence
standard, failure to provide services, training, and support in preparation for discharge can still result in liability.
In Doe v. New York City Department of
Social Services, the Court of Appeals for
the Second Circuit stated that a showing
of deliberate indiﬀerence is required to
ﬁnd a state actor liable for violating a foster youth’s constitutional rights. Notably,
this case extended substantive due process
analysis to foster care before the Supreme
Court’s decision in Youngberg created and
explained the professional judgment standard. The court instead focused its analysis
on the proper application of the deliberate
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indiﬀerence standard, concluding that “repeated acts of negligence could be evidence
of indiﬀerence.”43
The Eleventh Circuit also applied a standard of deliberate indiﬀerence in Taylor
v. Ledbetter. That court referred to both
Youngberg and Estelle and likened the circumstances of the plaintiﬀs in those two
cases to the situation of a foster child. Its
reliance on Doe, however, led the court to
apply the deliberate indiﬀerence standard
without acknowledging Youngberg’s distinct standard. The Third Circuit noted
the potential diﬀerence in the standards in
Nicini v. Morra, but applied only the deliberate indiﬀerence test, because neither the
plaintiﬀ nor the defendant had suggested
that the professional judgment test was
more appropriate.44
All these cases found constitutional liability
despite their application of the deliberate
indiﬀerence test. Indeed, as some courts
have acknowledged, there seems to be little,
if any, diﬀerence in how the two standards
are applied in the foster care context.45
While the Supreme Court has established
a subjective test for deliberate indiﬀerence,
requiring actual knowledge of risk, it has
also made clear that ignoring an obvious
risk demonstrates deliberate indiﬀerence.46
Thus, courts have found liability, or allowed
claims to go forward, under this standard,
where, for example, an asthmatic child died
because he was given improper medical care
in a foster home.47
c. Causation
To prevail, plaintiﬀs must establish a causal
connection between the state’s actions and
the harm suﬀered. The harm itself need
not occur at the hands of the state if the
state had signiﬁcant control over the rel-

evant circumstances and the risk of harm
associated with those circumstances was
widely recognized. More problematic for
the claims of youth aging out of foster care
might be establishing a causal connection
between agency actions (improper preparation and discharge) and harms (such as
homelessness) that do not occur until after
the state is no longer involved in the case.
A recent case in the Northern District of
Illinois brought by those institutionalized
in state mental health facilities hints at the
viability of the claims discussed here. In
K.L. v. Edgar, the plaintiﬀs alleged that
the state was discharging institutionalized
patients without ensuring that they had
adequate post-discharge care.48 While the
court held that the plaintiﬀs failed to state
a claim because the state was not required
to provide post-discharge care, it premised
this conclusion on the fact that the plaintiﬀs’ complaint did “not allege that, by discharging its patients to inadequate facilities or to the streets, the state has created a
dangerous situation that otherwise did not
exist.” Nor had plaintiﬀs alleged that “the
state, through aﬃrmative act, made its patients more vulnerable to dangerous conditions outside the institutions.”49 These are
precisely the sort of allegations that foster
youth would include in their claim. The
claim would be that, in ﬁrst removing them
from their families and then failing to prepare them adequately for independence and
discharging them before they are prepared,
the state has helped to create the dangerous situation and left the discharged youth
more vulnerable to dangerous conditions
than they would have been, had the state
not intervened.
Additionally, cases demonstrate that an
injury suﬀered when an individual is no
longer in care could still create a cause of

The claim would
be that, in
failing to
prepare youth
adequately for
independence,
and in
discharging
them before they
are prepared,
the state has
helped to create
the dangerous
situation.

59

Youths’ Right to Adequate Preparation

action. In Thomas S. v. Flaherty, the Fourth
Circuit allowed a class action to go forward
even though some plaintiﬀs were no longer
in state care.

The court
concluded that
inappropriate
community
placement,
which parallels
foster youths’
premature and
poorly planned
discharge from
foster care, could
amount to a
violation of the
discharged
individual’s
constitutional
rights.

Here all members of the class were
institutionalized patients on the
date of certiﬁcation. The evidence
discloses that in some instances
treatment recommended by professionals, which would have satisﬁed
the constitutional requirements
explained in Youngberg, was either
not implemented or implemented
improperly resulting in harm to
the patients. In other instances the
treatment Youngberg contemplated
was not even recommended. The
district court sought to remedy the
harm suﬀered by the class members
whether they remained in the institution or had been discharged. The
object of the court’s order is twofold: to ameliorate the lingering effects, if any, of improper treatment;
and to remedy inappropriate community placements.50
In other words, the court concluded that
inappropriate community placement,
which parallels foster youths’ premature
and poorly planned discharge from foster care, could amount to a violation of
the discharged individual’s constitutional
rights. Similarly, in K.L. the district court
hinted that there could be circumstances of
discharge that would be actionable.51
d. Remedies
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Establishing a constitutional right to minimal preparation for independence could
lead to an increase in the provision of services for foster youth, which would protect
many youth from a number of harms. For

those shown to have suﬀered as a result of
the state’s failure to meet the constitutional
standards, there are two ways to proceed.
The ﬁrst is to sue state oﬃcials in their ofﬁcial capacity, in which case the remedy
would be limited to prospective relief.52 In
this type of suit, if the case was brought as
a class action with some individuals still in
care and others not in care, the court could
issue an injunction to force the child welfare agency to change its procedures for
those in care. If the plaintiﬀs only include
youth who have been discharged from care,
they would be limited to seeking prospective remedial relief of the sort contemplated
in Thomas S. v. Flaherty.53
The second option available to plaintiﬀs
would be to sue oﬃcials in their individual
capacity for monetary damages, as authorized by 42 U.S.C. §1983. Youngberg itself
was such a suit. To succeed in a damages
action, plaintiﬀs would need to demonstrate that their legal rights were clearly established. While foster youth could plausibly claim that their right to case planning,
protection, and training is already clearly
established,54 injunctive claims can help
establish these rights more clearly, and pave
the way for successful claims for monetary
compensation in the future.55
In sum, foster youth have a constitutional right to minimally adequate training,
services, and support in preparation for
independence. This right is grounded in
the substantive due process component of
the Fourteenth Amendment. A right to
protection, services, and medical care is already well established by the lower courts
as applied to foster youth and should be
extended to cover services and supports
from the system to protect youth from predictable harms when they are discharged to
independence.
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The Court’s Role in
Supporting Youths’ Transition
IV. The Court’s Role in the
Transition Process—
A Unique Opportunity
It is not enough to create supportive programming for youth aging out of care, or
even to establish an entitlement to certain
supports.
Eﬀective implementation requires the
development of a process that ensures
1. eﬀective oversight and enforcement,
2. coordination among service systems,
and
3. youths’ central involvement in the
planning process.
Juvenile courts represent the single best entity for achieving these three goals together.
While there are superb examples of extrajudicial decision making and programs of
self advocacy, these programs are most likely to be successful if supported by the juvenile court process. Moreover, the juvenile
courts can accomplish certain things that
no other entity can accomplish because of
their unique stature and legal authority.
This is not to say that simply scheduling
court hearings is suﬃcient to create these
beneﬁts for youth aging out of care. Indeed, courts are making considerable efforts to improve their eﬀectiveness in cases
involving youth who age out of the system.1
Our own ongoing interview and court observation research has allowed us to observe
some of these eﬀorts, and has helped us to
identify the special attributes of courts that
can produce the greatest value for older
foster youth. At a minimum, the court review process can help ensure that the child
welfare agency meets its basic obligations
to foster youth as they age out of care. At a

maximum, the court process can nurture a
relationship between judge and youth that
can dramatically improve the youth’s prospect of a successful transition to independence.
In this section we consider some of the aspects of court involvement that are most
valuable to foster youth and champion a
system that fosters rather than stiﬂes foster youths’ emerging independence. In
Sections V and VI that follow, we advocate extending these advantages to young
adults by extending court jurisdiction and
allowing youth who have left the system to
re-enter through the courts. In sum, we
advocate court hearings that monitor and
enforce child welfare agencies’ obligations
to help prepare youth for adulthood, that
engage the youth in direct discussions with
the judge, that facilitate intra-systems coordination, and that remain available to
youth after they have begun to function
as adults. As part of this discussion, we
consider sources of the courts’ authority,
including state law, Title IV-E of the Social
Security Act, and the Due Process Clause of
the United States Constitution. While ample legal authority exists under current law
to support an active role for juvenile court
judges in promoting youths’ preparation
for independence, we suggest some modest amendments to Title IV-E that would
improve courts’ eﬀectiveness in addressing
the special needs of this population.
A. The Court’s Unique Authority
1. The Court’s Monitoring and Enforcement Role
a. The Need for Court Monitoring
Lawmakers have increasingly turned to the
courts to ensure that child welfare agencies
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meet their obligations to children and their
families. In 1980, concerned that many
children were languishing in foster care,
Congress enacted the Adoption Assistance
and Child Welfare Act (AACWA).2 The
AACWA established Title IV-E, which
linked federal foster care funding to a comprehensive system of court monitoring and
enforcement. When Congress concluded,
17 years later, that further improvements in
state child welfare systems were required, it
amended Title IV-E to increase the courts’
monitoring role.3 States have enacted
complimentary legislation to improve their
child welfare systems, and this legislation,
too, has assigned increasing oversight responsibility to their judges.4 Legislators’
growing reliance on the courts at both the
state and federal level suggests that judicial
oversight is necessary to ensure that children and families receive the beneﬁts to
which they are entitled.
While state child welfare agencies bear primary responsibility for delivering services
to family members and for taking the lead
in long-term planning, the press of day-today work under tight budgets threatens to
undermine the quality of case planning and
delay or prevent the provision of needed
supports. Requiring the courts to review
case plans and implementation eﬀorts,
while not solving all problems, has clearly
improved child welfare agencies’ achievement of its legal obligations to children and
their families.
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Court monitoring helps to ensure eﬀective
service delivery in a number of ways. Most
basically, it creates and enforces deadlines
for planning and implementation. As one
judge we interviewed explained, requiring
agency plans and progress reports to be
reviewed by the court at regular intervals
is like giving overworked college students

deadlines for their term papers. Unless
and until a meaningful deadline with consequences exists, even the best-intentioned
workers will often fail to meet their obligations.
What occurs at those regular reviews is
also, of course, important. Under federal
law, which is often mirrored or elaborated in state law, judges are required to assess the short and long-term goals in each
case and the progress made toward those
goals.5 While a host of individuals have an
interest in eﬀective planning and service
delivery for families, judges have a number
of advantages as monitors and enforcers
of the child welfare agency’s obligations.
First, judges stand apart from the agency,
the family, and others involved in the case,
bringing an important objectivity to the
reviewing process. Second, judges are the
only individuals with authority to order
people to act. Judges can compel a child
welfare agency to provide a certain service
or to change the long-term plan in a case.
They can also compel family members to
take certain steps as a condition of achieving desired ends. Third, and related to this,
judges also have the authority to compel
individuals to appear before them. This
allows for a more comprehensive consideration of the issues at stake and, in the case
of older foster youth, creates an opportunity to develop the special youth-court relationship discussed in Section IV.A.3. below.
Fourth, courts have an established process
of fact ﬁnding and record keeping that
helps to hold people (government actors,
private agencies, and families) accountable
and ensures a more coherent planning process over time.
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b. Applying IV-E’s Monitoring
Requirements to Cases of Older
Foster Youth
Courts can and should employ these advantages to help foster youth make a successful
transition to adulthood. The court review
processes set out in Title IV-E apply equally
to youth aging out of care, and courts have
the same obligation in these cases to assess
the quality of the plans developed for these
youth and the progress made to implement
those plans. Federal law expressly requires
that case plans for foster youth 16 and older include, “where appropriate . . . a written
description of the programs and services
which will help such child prepare for the
transition from foster care to independent
living,”6 and requires permanency hearings
in these cases to “determine . . . the services
needed to assist the child to make the transition from foster care to independence.”7
Moreover, as discussed in Sections III.A.
and III.B., some states have enacted legislation or court rules to improve the court’s
monitoring of these cases.8 In sum, courts
committed to assisting youth who will age
out of care have ample authority under
current law to monitor and enforce child
welfare agencies’ obligation to help prepare
youth for their independence.
Despite its strengths, Title IV-E was not
primarily designed to address the special
circumstances of youth aging out of care,
and to some extent these youths’ circumstances are awkwardly captured in the law.
Modest amendments to Title IV-E and
its implementing regulations would enhance courts’ eﬀectiveness in monitoring
the supports provided to youth aging out
of care. In this section we discuss legislative changes that would bear most directly
on that monitoring function. In Section
IV.A.3., below, we discuss an amendment

that would improve youths’ participation
in the hearing process. And in Section V,
we endorse a proposed amendment to extend the reach of IV-E to age 21.
The focus of Title IV-E, and of the judicial review it establishes, is on children’s
safety and permanency. As these terms are
deﬁned, they do not capture the full range
of issues confronting foster youth who will
age out of the system. Most signiﬁcantly,
the permanency planning that is at the core
of the court’s reviewing authority focuses
on the placement of children in permanent
homes. By deﬁnition, youth aging out of
the system will not achieve this form of
permanency. The mismatch between the
primary aims of the legislation and the lifecircumstances of these foster youth fails
to maximize the value of the court review
process for these youths. The law should
be amended to more clearly identify and
regulate the permanency planning process
for youth aging out of care.
Title IV-E provides for permanency planning for youth aging out of care primarily in the negative: It forbids establishment
of “another planned permanent living arrangement” or “APPLA” as the permanency plan absent a court ﬁnding that there is
a “compelling reason for determining that
it would not be in the best interests of the
child to return home, be referred for termination of parental rights, or be placed for
adoption, with a ﬁt and willing relative, or
with a legal guardian.”9 We do not quarrel with the law’s preference for children’s
placement in permanent families. We do,
however, object to the law’s failure to describe in positive terms the permanency
plan for youth who will not achieve permanent family placements. The plan for these
youth should not be “another placement;” it
should be successful independence. While
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this may sound like quibbling over words,
the way a permanency plan is identiﬁed is
important, as federal regulations require
courts to assess whether “reasonable eﬀorts
have been made to ﬁnalize the permanency
plan that is in eﬀect.”10 A requirement that
the agency make reasonable eﬀorts to ﬁnalize a plan to place a youth in “another
planned permanent living arrangement,”
or even to give a youth independence, is
far weaker than one that requires reasonable eﬀorts to ﬁnalize a plan for a successful
transition to independence. Accordingly,
making this modest change in Title IV-E
would enhance the court’s authority to
monitor and enforce the agencies’ obligations to its oldest foster youth.
Court monitoring would be made more effective, still, if the law and regulations were
modiﬁed to describe the agencies’ obligations in somewhat diﬀerent terms. The
concept of “ﬁnalizing” a plan of independence is somewhat incoherent and certainly
out of step with contemporary understandings of how our independence emerges.
To make clear that the questions the court
should be asking to assess youths’ preparation for independence are materially different, states should be required to make,
and courts required to assess whether they
have made, reasonable eﬀorts to “provide
the supports required to prepare the youth
for successful adult functioning.”
This change in language would have the
additional beneﬁt of making it applicable
to all adolescents in foster care, not simply
those youth expected to age out of the system. Related to this, Title IV-E’s language
governing case planning for independence
should be amended to apply to all youth,
16 or older (if not younger). As noted in
III.C., the language limiting case planning
for independence to youth 16 and older

“where appropriate,” improperly suggests
that there are any older foster youth for
whom programs and services in preparation for independence would be inappropriate.
These three modest changes to Title IV-E
would bring the court role in reviewing
these cases more in line with its reviewing
function in cases with other permanency
plans. It would help ensure that, for these
youth, the court was asking the right questions to determine whether the plan in
place was a good one and one that was being implemented eﬀectively.
c. Ensuring that Courts Fulﬁll their
Monitoring Responsibilities
Courts around the country have taken steps
to ensure that they are eﬀectively monitoring child welfare agency action and enforcing agency obligations under Title IV-E and
related state legislation. Where advocates
are concerned, however, that the courts are
not exercising their full authority to ensure
that older foster youth are being adequately
supported, three legal mechanisms to press
for greater court involvement are potentially available. First, are reasonable eﬀorts arguments, arguments made in juvenile court
to spur action by the child welfare agency
in a particular case. As just discussed, the
state has an obligation to make reasonable
eﬀorts to ﬁnalize foster youths’ permanency
plan, and courts have a regulatory obligation to assess agency eﬀorts for reasonableness. Filing a reasonable eﬀorts challenge
calls on the court to fulﬁll its monitoring
and enforcement role. Speciﬁc evidence
and arguments supporting a claim that the
agency has failed to meet its obligations
can force a court to attend more closely to
issues that might otherwise get less or no
attention.
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Advocates can also press for state court monitoring and enforcement through federal
litigation. As discussed in Section III.C.1.,
the ability of a foster youth to enforce the
state’s obligations under Title IV-E in federal court is uncertain, and various federal
courts have ruled diﬀerently on the question. As with the state’s obligation to plan
and provide services discussed in III.C.1.,
the state’s obligation to provide an eﬀective “case review system,” has been found
to create enforceable rights in some federal
courts.11 These determinations can serve
as a model for those who seek to press for
greater juvenile court involvement through
federal litigation. While there is no question that Title IV-E imposes binding obligations on the state to provide this review
system, a private right of action would give
foster youth and their advocates an additional tool to enforce these obligations.
Finally, foster youth’s right to a meaningful
process of court oversight is protected by
the Due Process Clause of the United States
Constitution. The Due Process Clause forbids the state from depriving anyone, including children, of their life, liberty, or
property without due process. Where a
state provides for assistance to foster youth
and speciﬁes the conditions under which
assistance will be provided, the Constitution requires the state to aﬀord some form
of hearing to ensure the fairness of any decisions made that aﬀect a youth’s access to
those services. State discharge checklists are
an example of the sort of provisions that establish a youth’s property interest in certain
supports. Title IV-E’s case planning and
implementation requirements have also
been found to create such an interest, although this question is closely linked to the
question whether provisions of IV-E create
a private right of action, and therefore the
fate of due process claims resting on these

Title IV-E requirements are equally uncertain.
Where a protected liberty or property interest is implicated, an advocate can argue
that court monitoring and enforcement of
the sort contemplated in Title IV-E with its
minimum of costly formalities and its focus
on the state’s compliance with its core obligation to plan for and meet foster youth’s
needs, is well-designed to achieve the fundamental fairness the Due Process Clause is
intended to safeguard.12 In Section IV.A.3.
we will argue that due process also requires
that foster youth play a central role in these
proceedings.
2. The Courts’ Role as Facilitator of
Multi-Systems Coordination
As youth prepare to transition to adulthood, their potential sources of support
are increasingly located in agencies outside
the child welfare system. Ensuring that all
the relevant entities are working together
and bearing their share of responsibility
for a young person presents a serious coordination challenge. Courts have proven
uniquely able to engage other systems on
behalf of older foster youth, whether expressly authorized to do so or through the
creative use of more conventional court
tools.
For many youth, a successful transition
will require the involvement of multiple
systems. For some, the involvement of the
agency overseeing mental health programs
will be a necessary piece of securing stable
housing. For others, the engagement of
the school system will be essential to ensuring that needed special education services,
which can continue to age 21, are provided
even after the youth is discharged from the
child welfare system. While many entities
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are assigned some responsibility for youth
aging out of care, they are rarely given any
authority to share funding or compel one
another’s participation. Absent a mechanism of coordination, many well-intentioned agencies may fail to provide eﬀective planning and support to youth aging
out of care.
Courts, as a powerful arm of the government that stands apart from the systems
charged with serving youth directly, are in a
unique position to facilitate inter-systems
coordination. Through our observation,
interview, and case research, we learned
of three diﬀerent legal mechanisms relied
upon by courts to accomplish this. First,
at least two states expressly authorize juvenile courts to exercise authority over any
government agency whose duties include
providing services to foster youth. Second,
many courts have exercised their authority
over child welfare agencies to compel those
agencies to pay for services that fall outside
the agencies’ direct responsibility. Finally,
judges have exercised their subpoena power
to call other agency representatives into
court, which has the eﬀect of bringing those
agencies into the planning process and focusing their attention on a child’s needs.
a. Courts with Statutory Authority
Over Other Government Agencies

70

The scope of the court’s statutory authority over any state agency is determined by
a combination of the court’s own authorizing legislation and the legislation deﬁning
the duties of that agency. In California and
Virginia, the statutes that deﬁne the juvenile court’s power expressly grant the court
authority over state agencies other than
their child welfare agencies to order any action that falls within those agencies’ duties.
The California statute provides:

When a child is adjudged a dependent child of the court . . . the court
may make any and all reasonable
orders for the care, supervision,
custody, conduct, maintenance,
and support of the child, including
medical treatment, subject to further order of the court. To facilitate coordination and cooperation
among government agencies or private service providers, or both, the
court may, after giving notice and
an opportunity to be heard, join in
the juvenile court proceedings any
agency or private service provider
that the court determines has failed
to meet a legal obligation to provide services to the child.13
The language permitting the court to make
“any and all reasonable orders” confers
broad statutory power, especially when
paired with the court’s ability to make a
state agency party to a suit in order to compel the agency to meet its statutory duty, as
deﬁned elsewhere in the Code.
As an example, consider the court’s authority to order certain educational services.
California law provides that any county
in California “may institute a program of
[educational] advocates for pupils in foster
care placement.”14 The advocates’ duties include:
(a) Facilitating the school enrollment of pupils in foster care. (b)
Locating a pupil’s transcripts, immunization and school health records, individual education plans,
and having these documents sent
to the school to which the child is
applying for enrollment, and to the
department so that the information can be included in the child’s
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health and education passport. (c)
Educating foster parents regarding
how to enroll the pupil in school
and what educational services are
available.15
In a county with an advocate program
in place, section 362(a) of the California
Code would empower a juvenile court
judge to direct the educational advocate to
provide these services to a foster youth in
need. Should the advocate fail, the court
would have the power to join the advocate
in the juvenile court proceedings.
Like California, Virginia is a state in which
the foster care statute grants the juvenile
court judge broad authority. The Virginia
statute gives the juvenile court the power
to “order, after notice and opportunity to
be heard, any state, county or municipal
oﬃcer or employee or any governmental
agency or other governmental institution
to render . . . such information, assistance,
services and cooperation as may be provided for by state or federal law or an ordinance of any city, county or town.”16 And
like California’s, Virginia’s statute is explicit
in providing the court with broad authority
to compel a range of agencies to help meet
a foster youth’s needs:
The court is authorized to cooperate with and make use of the services of all public or private societies or organizations which seek to
protect or aid children or families,
in order that the court may be assisted in giving the children and
families within its jurisdiction such
care, protection and assistance as
will best enhance their welfare.17

b. Courts’ Use of Their Authority to
Compel Child Welfare Agency
Spending
Most statutes do not have language like
California’s or Virginia’s expressly addressing the scope of the juvenile court’s authority over entities other than the child
welfare agency. In some states, courts have
involved other entities indirectly, by compelling the child welfare agency to pay for
needed services for a child.
In In re Tameka M., the Supreme Court
of Pennsylvania upheld a juvenile court’s
order directing the Children and Youth
Services (CYS) agency to pay for Tameka
M., a three-year old girl with severe emotional and behavioral problems, to attend
a Montessori school selected by Tameka’s
foster parents.18 The order followed the
court’s determination that Tameka’s condition had deteriorated in her old school,
but improved when she began attending
the Montessori school at the foster parent’s
expense. CYS disputed the order because
such school expenditures were not within
its budget. The Court based its holding on
a prior Superior Court ruling that the juvenile court had “power under § 6351 of
the [Pennsylvania] Juvenile Act to exercise
continuing independent and original supervision of a dependent child and to order
a public agency which has been given supervision of the child to pay for a treatment
plan which the court found to be in the
child’s best interest.”19 It concluded that its
authorizing legislation gave the court the
power to “vindicate the fundamental statutory right of a dependent child to her own
protection and physical, mental and moral
welfare.”20 So fundamental was Tameka’s
right to have the court make this order
that the Supreme Court concluded: “[t]o
order Tameka M. to attend a school where
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she would not receive proper treatment
would be to deprive her of due process and
of her fundamental rights under the laws of
Pennsylvania.”21

Some courts
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subpoena power
to prompt
cooperation
from other
entities.
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Other states have also recognized juvenile
court judges’ power to compel a child welfare agency to pay for services outside its
own programming. In Illinois, an appellate
court upheld a juvenile court’s authority,
under the Illinois Juvenile Court Act,22 to
order the Department of Child and Family Services (DCFS) to pay for “in-patient
drug treatment services for mothers whose
children were removed from their custody
due to the mothers’ drug related neglect of
them.”23 The Appellate Court emphasized
that the juvenile court orders “were entered
only after ﬁnding that DCFS had not made
reasonable eﬀorts to reunite the family pursuant to the Juvenile Court Act.”24 Thus,
as in Tameka M., Lawrence M. tied the juvenile court’s authority to compel payment
for a speciﬁc service to its duty to ensure
that basic child welfare goals were met.
Notably, the Lawrence M. opinion also
contains language suggesting the juvenile
court could have authority to order agencies other than the child welfare agency to
provide services directly. Protesting that
DCFS was not the agency responsible for
paying for the court-ordered drug treatment, DCFS argued that the court should
compel the Department of Alcoholism and
Substance Abuse (DASA) to cover the cost
of the services. Ultimately, the court declined to do so; but signiﬁcantly, the court
did not reach this conclusion based on a
determination that it lacked the power to
compel action from DASA. Rather, the
court noted that because DCFS failed to
bring DASA before the court, the court
would not issue such an order.

c. Courts’ Use of Their Subpoena
Power
One of the unique features of the court’s
authority is its ability to compel people to
appear before it. Some judges have employed this subpoena power to get agencies other than the child welfare agency
involved to help youth transition to adult
independence. Clearly, there are limits to
the appropriate use of this power. The subpoena must be designed to secure information that can help the court oversee those
over whom it has more direct authority,
typically the child welfare agency. But this
information seeking by the court often has
the added beneﬁt of focusing the attention
of the subpoenaed individual and the entity
she represents on the problem and motivating them to ﬁx it.
A former judge, whose caseload consisted
exclusively of youth aging out of care, offered an example of how the court’s use of
its subpoena power can stimulate intersystems coordination. She recounted the
story of a foster youth whose grades plummeted when he was moved to a part of the
city where schools prohibited students from
bringing home their school books. When
she was unable to address the problems
created by this policy directly through the
child welfare worker, she oﬀered to subpoena the superintendent of schools to inquire
further about the policy and the potential
to create exceptions. In this case, the actual exercise of her subpoena power proved
unnecessary, as the prospect of its exercise
was suﬃcient to inspire the school system
to change its policy.
While juvenile court judges’ use of their
subpoena power in this way has rarely been
reviewed by appellate courts, there is a
Florida appellate decision that oﬀers some
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support for this approach. In the Interest of W.C.J. et al.25 reviewed two juvenile
court orders compelling the appearance of
the Department of Health and Rehabilitative Services (“Department”) Secretary “to
explain why the Department did not have
suﬃcient funding to place [foster children]
in psychiatric/therapeutic residential placement as recommended by the Case Review
Committee.” The juvenile court judges had
ordered six foster children to be placed in
therapeutic residential placements, but
the Department had refused to do so, citing its lack of funds as legal justiﬁcation
for its refusal. Although the Court of Appeals ultimately denied the juvenile court
judges’ authority to subpoena the Department Secretary in these particular cases,
it recognized the validity of the approach
under diﬀerent circumstances. The Court
held that because “the record has already
established the relevant information, it was
an abuse of the trial court’s discretion to
demand that [the] Secretary appear before
it under pain of contempt to provide information that is largely within the realm
of the secretary’s discretionary authority.”26
But the court went on to say that a juvenile
court “certainly” was not precluded from
“calling before it a member of the executive
branch” to obtain information “relevant to
the issues before it.” 27
In summary, any court with subpoena
power and the general authority to oversee a foster child’s well being can exercise
signiﬁcant inﬂuence over other agencies.
Many judges, however, will be reluctant to
take this approach absent express statutory
authority. To encourage judges to play the
important role of inter-agency coordinator
and help foster youth meet their most basic
needs as they transition to independence,
states should deﬁne their juvenile courts’
jurisdiction to include the authority to

order other government agencies to meet
their legal duties to these youth.
3. The Court’s Role in Involving Youth in
the Decision Making Process
a. The Value of Youth Participation in
Court
No eﬀective plan for independence can
be developed or implemented for a youth
without the youth’s extensive involvement.
Youth participation in the planning process serves two important values: First,
and most obviously, it helps ensure that the
youth’s plan accurately captures the needs
and wishes of the youth. Less obvious is the
developmental value youth can derive from
the process of participation itself. As discussed in Section II, providing youth with
opportunities to take on decision-making
responsibility and gain experience with
self advocacy will help them develop the
skills necessary to function independently
in adulthood. Because of the court’s special role in the child welfare system, judges
are in a particularly good position to foster
both of these values when they facilitate
youths’ participation in their hearings.
The importance of youth’s participation
in the planning process may seem too obvious to mention, but the experience of
many former foster youth suggests that
their participation in transition planning
was minimal. While, in the worst cases,
child welfare agencies may fail to even solicit their views, in most cases the failure is
more subtle. Youth are given a chance to
express their views and even inﬂuence some
choices, but they are clearly not in control
of the planning process and their experience is largely passive. Youth cannot be expected to embrace the plans developed, let
alone to take responsibility for those plans
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and their implementation, unless they perceive themselves as primary actors in the
planning process.

In the
supportive
environment
of the
courtroom,
youth can gain
experience
articulating
their needs,
assessing and
responding
to agency
concerns, and
negotiating
compromises.

Courts, for a number of reasons, can play a
special role in facilitating a youth’s central
involvement in planning for that youth’s
future. First, a judge can require a youth to
be present, or compel a child welfare agency to help a youth get to court. Second, a
judge can amplify the youth’s voice in the
planning process by structuring hearings
to give prominent attention to the youth’s
views and questions. Attorneys can further enhance the eﬀectiveness of a youth’s

participation in discussions, but, as we will
discuss later in this section, attorneys must
take care not to undermine the youth’s opportunity to be actively involved. Third,
a judge can compel actions in support of
a youth’s plan that a child welfare agency
might not take on its own initiative, whether because the agency is overwhelmed with
work, encumbered by its own bureaucratic
limitations, skeptical of the youth’s plan, or
simply not accustomed to taking the desired action.
Facilitating the youth’s active participation
during his court hearings also provides an

What a Judge Can Do
1. A judge can require a youth to be present, or compel a child welfare agency to help
a youth get to court.
2. A judge can amplify the youth’s voice in the planning process by structuring hearings to give prominent attention to the youth’s views and questions.
3. A judge can compel actions in support of a youth’s plan that a child welfare agency
might not take on its own initiative.
invaluable opportunity for the young person to practice the skills that he will need
when he becomes responsible for himself. In the supportive environment of the
courtroom, a youth can gain experience
articulating his needs, assessing and responding to agency concerns, and negotiating compromises. Although these skills
can be taught through role playing in the
classroom, practicing these skills in real life
will be far more meaningful, and thus effective.
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Participating in court hearings is also likely
to have special developmental value for
youth because judges are broadly recognized as important government actors with
signiﬁcant power. When a judge engages
a youth in serious, ongoing, discussions

about the youth’s plans for the future, the
youth is more likely to perceive the importance of his participation and the respect
he is being shown than in other planning
contexts. And when a judge invokes his judicial power to help a youth pursue his ambitions, the eﬀect on the youth’s developing
sense of self can be profound.
In our work on this project, we heard several former foster youth single out a conversation with a judge as a formative moment
in their development of self-conﬁdence
and a commitment to a successful future.
The point of these stories was not that
these judges became central ﬁgures in their
lives; they did not. Rather, the importance
of the event was derived from the stature
of the judge, and the genuine interest the
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judge showed in the youths’ aspirations for
the future. Courts can play an important
role in these youths’ lives, within the considerable limitations of their relationships
of only brief and occasional contact, when
they transform a boilerplate review hearing into a meaningful conversation whose
central participants are the judge and the
youth.28
In recent years, professional organizations
of lawyers, judges, and child welfare specialists have called repeatedly for the improved
involvement of foster youth in their court
proceedings. The American Bar Association’s Commission on Youth at Risk, for
example, has recently issued a lengthy list
of recommendations in the face of the ﬁnding that “[m]ore must be done to promote
the direct and meaningful participation of
youth in court proceedings that aﬀect their
lives.29 As another example, the Pew Commission on Children in Foster Care called
on courts to organize the process of reviews
for child welfare cases to ensure that foster
children could participate in a meaningful
way. Recognizing that in many cases youth
are not even present for their hearings, numerous professional groups have identiﬁed
increased court attendance as a central aim
in their reform eﬀorts.30
b. Legal Authority for Youths’ Court
Participation
While there is broad consensus among legal professionals and youth advocates that
young people should participate extensively
in the court decision-making process, actual practice lags far behind. Through discussions with former foster youth and court
personnel, review of survey data,31 and
court observations, we have learned that
youth frequently do not come to court at
all. On at least two occasions, former fos-

ter youth speaking to us about their experience in the system expressed surprise when
they learned that there had been ongoing
court reviews in their cases.
When they do attend, youth often sit passively, oﬀered little or no opportunity to
participate meaningfully. And if they are
invited to speak, the invitation often seems
pro forma. Well meaning judges turn to
the foster youth at the end of the hearing,
and ask “Is there anything you’d like to
add?” or “Do you understand what we’re
asking you to do?” For some young people,
this invitation is enough to get them talking, but their words seem somewhat beside
the point, as the hearing is essentially concluding. For most, whether because they
are unaccustomed to participation, or because they sense the unimportance of their
contribution, or both, they decline the
judge’s invitation and sit silent. In Section
IV.B. that follows, we describe some model
courts that have succeeded in involving
youth extensively in the court’s decisionmaking process. In this section, we consider possible legal arguments that attorneys
can make to press for greater youth participation in their hearings.
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i. Title IV-E and Federal Regulations
As discussed earlier in this section and in
Section III, Title IV-E of the Social Security Act32 requires states to provide for
certain processes of review in every child
welfare case to determine whether the state
is meeting its obligations to those children
and their families. At least two aspects of
these federal procedural requirements, one
general and one speciﬁc, can be invoked by
lawyers for foster youth to press for their
clients’ meaningful participation in court.
The more general provisions are those that
require judges to assess the state’s eﬀorts
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to achieve the intended permanency plan
for each child in care. The more speciﬁc
requirement, just added to Title IV-E in
2006, requires that permanency hearings
assure that youth are consulted regarding
the planning process.
In all cases where children have been in
foster care for 12 months or more, courts
are required to assess annually whether the
state has made “reasonable eﬀorts to ﬁnalize the permanency plan that is in eﬀect”
for each child including the plan of “another planned permanent living arrangement,”
which is the permanency plan for foster
youth who are expected to age out of the
system.33 In addition, for youth aging out
of care, the state is required to include, “for
a child age 16 or over, a written description
of the programs and services which will
help such child prepare for the transition
from foster care to independent living.”34
Courts cannot eﬀectively review the quality
of plans made or the eﬀectiveness of services provided to older foster youth without hearing from those youth. Thus, lawyers for youth should ask courts to decline
to ﬁnd “reasonable eﬀorts to ﬁnalize the
permanency plan” whenever their clients
are inadequately involved in the planning
and hearing process. More productively,
lawyers can invoke the prospect of a “no
reasonable eﬀorts” ﬁnding to press for the
youth’s presence and meaningful participation in court.
It should be noted that the required reasonable eﬀorts assessment can be invoked
to improve the practice of courts as well
as state agencies. While the youth’s attendance at court will frequently hinge on the
decisions made and steps taken by the child
welfare agency, the court’s own policies and
practices can also aﬀect a youth’s ability to
attend. Lawyers could argue, for example,

that a judge should schedule hearings involving adolescents for after-school hours
in order to ensure an eﬀective review of the
agency’s planning and service delivery process.
A recent amendment to Title IV-E oﬀers
additional support for the lawyer pressing
for his young client’s greater involvement
in the court process. The legislative provisions governing the permanency review
process now include a requirement that:
procedural safeguards shall be applied to assure that in any permanency hearing held with respect to
the child, including any hearing regarding the transition of the child
from foster care to independent
living, the court or administrative
body conducting the hearing consults, in an age-appropriate manner, with the child regarding the
proposed permanency or transition
plan for the child.35
In the case of the oldest adolescents, particularly those whose permanency plan is
“another planned permanent living arrangement,” or independent living, “ageappropriate consultation” should include
providing the young person with an opportunity to speak directly to the judge about
his views and concerns about agency action
on his behalf.
Unfortunately, the Administration for
Children and Families (ACF) of the U.S.
Department of Health and Human Services currently states in its Child Welfare
Policy Manual that:
Any action that permits the court to
obtain the views of the child in the
context of the permanency hearing
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could meet the requirement. … We
do not interpret the term “consult”
to require a court representative to
pose a literal question to a child
or require the physical presence of
the child at a permanency hearing.
However, the child’s views on the
child’s permanency or transition
plan must be obtained by the court
for consideration during the hearing. For example, a report to the
court in preparation for a permanency hearing that clearly identiﬁes the child’s views … could meet
the requirement. Also, an attorney,
caseworker, or guardian ad litem
who verbally reports the child’s
views to the court could also meet
the requirement.36
However appropriate this policy may be for
younger children, it cannot be appropriate
for adolescents expected to take responsibility for themselves in a few years or even
months. Views that have been “obtained”
by a caseworker or lawyer in a conversation apart from the court process, and
then simply reported to the court, cannot
be tested by the court for their completeness, accuracy, and currency. Even if the
reported views reasonably capture those
of the youth, there will be no opportunity
to ﬂesh out those views, or ascertain new
views, as the court discussion evolves. As
important, a youth whose views have been
“obtained” and “reported,” will not experience that (likely unseen) repetition of his
views as a form of participation, and thus
he will gain little or none of the developmental value that can come with it. To
make clear that the ACF’s interpretation is
inappropriate, particularly for older youth,
Title IV-E should be amended to establish
a requirement of youth attendance at court
that, for older youth, can only be rebutted

by a court’s express ﬁnding that the youth,
having been well informed of the issues to
be considered at the hearing, chose not to
attend.
Even as written, lawyers can point to the
“age-appropriate consultation” requirement to press for more client involvement
in the planning process, generally, and the
court hearings, particularly. Moreover, it is
possible that a claim asserting a violation of
this section could be maintained in federal
court. As noted in Section III.C.1., one
of Title IV-E’s reasonable eﬀorts requirements was found not to create a private
right of action,37 but subsequent federal
legislation suggests that other provisions
of Title IV-E, including Section 675’s ageappropriate consultation requirement, may
be enforceable through litigation.38 The
language used in the federal legislation is
not entirely clear, however, and, as a result,
has produced inconsistent rulings in federal
courts. Some courts have identiﬁed broad
rights of private enforcement, while others
have declined to do so.39
Even in jurisdictions taking a narrower
view, it could be argued that Section 675’s
consultation requirement qualiﬁes for private enforcement. To determine whether a
federal law gives individuals a right to sue
to enforce the law in federal court, courts
have asked (1) was the law intended to beneﬁt the plaintiﬀs? (2) does the law impose
a binding obligation on the state? and (3)
is the law speciﬁc enough to be enforced
competently by judges?40 The requirement that courts consult with youth in
conducting permanency review hearings
is one of the provisions of Title IV-E that
can most readily satisfy all three prongs of
the test. There is no doubt that this provision, like many others, (1) was intended
to beneﬁt foster youth, or that the require-
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ment (2) imposes a binding obligation on
the states, as a condition of their receipt of
federal money. Moreover, the consultation
requirement is (3) fairly speciﬁc, and to
the extent it leaves what is “age appropriate” undeﬁned, it defers to judges to make
that assessment. Thus, any vagueness in
the language can be expected to be interpreted by judges without “straining their
competence” or interfering with state agencies’ exercise of their discretion—the twin
concerns behind this prong of the test.41
ii. Due Process
Lawyers can also press for youths’ greater
participation in their hearings by bringing
due process claims. Such claims, discussed
brieﬂy in IV.A.1., require plaintiﬀs to establish, ﬁrst, that they have a protected liberty
or property interest at stake in the review
hearings, and, second, that whatever process they are challenging is inadequate to
protect those interests. In Section IV.A.1.,
we brieﬂy describe the source of the youth’s
protected interests and consider the basic
protections aﬀorded those interests where
the reviewing court takes seriously its monitoring and enforcement obligations. Here,
we argue that any such monitoring and enforcement, while valuable, will fall short
of due process requirements if the youth is
not an active part of the hearing process.
This is so because the Due Process Clause
protects the two interests associated with
youth involvement discussed at the beginning of this section—accuracy in decision
making and the validation of the youth as
an important player in the decision-making
process.
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The connection between participation and
accuracy of decision making is well recognized in the Supreme Court’s due process rulings. In Matthews v. Eldridge, the

Court set out a balancing test that ties the
strength of a due process claim to the accuracy-enhancing eﬀect of proposed procedural alternatives.42 While the Matthews
test also takes account of the cost of the
proposed procedure and the importance of
the interests at stake, the central due process value recognized in Matthews is the
value of accuracy. In applying Matthews,
the Court repeatedly reﬂects the conclusion that securing an individual’s greater
participation—through adequate notice,
presence at the hearing, representation
by competent counsel, and the like—will
serve to enhance the accuracy of a court’s
decision making.
While less clearly articulated, the value
individuals derive from the experience of
meaningful participation has also been
recognized by both courts and commentators as a value protected by the Due Process Clause.43 While the signiﬁcance of this
experience is generally recognized in the
context of adult due process claims, the experience can be expected to have particular
signiﬁcance for young people, who are just
developing their sense of themselves and of
their relationship to their government and
their society. In this sense, the Due Process Clause can be understood to protect
youths’ developmental interest, discussed
in Section III.A., in gaining experience exercising decision-making control and being
recognized as competent decision makers
by systems of authority. Foster youth have
a strong interest in participation in judicial
hearings that will have a profound eﬀect on
the course of their lives, and participation
in such hearings will increase their sense of
both system fairness and self eﬃcacy.
Courts frequently repeat that “[t]he fundamental requisite of due process of law is
the opportunity to be heard.”44 Providing
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young people, whose entire futures are under consideration at their review hearings,
with an opportunity to participate in those
hearings is essential, both to ensure that the
plan being developed is a good one and to
facilitate a youth’s assumption of control
over that future.
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42 U.S.C. § 671(a)(15)(C) requires the state to make “reasonable eﬀorts … to complete whatever steps are necessary to ﬁnalize
the permanent placement of the child,” for all children for whom the plan is not return home, and 45 C.F.R. § 1356.21(b)(i)
provides that “the State agency must obtain a judicial determination that it has made reasonable eﬀorts to ﬁnalize the permanency plan that is in eﬀect … within twelve months [of the child’s entering foster care] and at least once every twelve months
thereafter while the child is in foster care.”
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42 U.S.C. § 675(1)(D).

35

42 U.S.C. § 675(5)(C)(iii).
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Available at: http://www.acf.hhs.gov/j2ee/programs/cb/laws_policies/laws/cwpm/policy_dsp_pf.jsp?id=8.
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Artist M. v. Suter, 503 U.S. 347 (1992) (holding speciﬁcally that Sec. 671(a)(15) did not provide a private right of action).
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See 42 U.S.C. Sec. 1320a-2 (providing that provisions of chapter 7, which includes Title IV-E, are “not to be deemed unenforceable because of [their] inclusion in a section of [chapter 7] requiring a State plan or specifying the required contents of a
State plan,” and modifying the grounds applied in Suter in determining the availability of a private right of action).
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See, e.g., Brian A. v. Sundquist, 149 F. Supp. 2d 941 (M.D. Tenn. 2000) (granting a right of action based on certain provisions of Title IV-E including §675(5)); cf. Whitley v. N.M. Children, Youth and Families Dept., 184 F. Supp. 2d 1146 (D.N.M.
2001) (denying a right of action under some of the same provisions including §675(5)).
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See Wilder v. Virginia Hosp. Ass’n, 496 U.S. 498, 509 (1990). Although the ongoing validity of this test was called into question by Suter, Congress’s subsequent action has been read by most courts as an endorsement of the pre-Suter test.
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Id. at 509.
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Matthews v. Eldridge, 424 U.S. 319, 335 (1976).
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See, e.g., Redish and Marshall, Adjudicatory Independence and the Values of Procedural Due Process, 95 Yale L.J. 455, 487 (identifying participation as one of several key values inhering in due process); see also Joint Anti-Fascist Committee v. McGrath, 341
U.S. 123, 172 (1951) (Frankfurter, J., concurring) (noting that a right of participation is of singular value in “generating the
feeling, so important to a popular government, that justice has been done”).
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The Court ﬁrst made this statement in Grannis v. Ordean, 234 U.S. 385, 394 (1914), and has repeatedly invoked this phrase
in subsequent due process decisions. See, e.g., Nelson v. Adams, U.S.A., Inc., 529 U.S. 460, 466 (2000); Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950).
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B. Model Courts and Best Practices

Throughout the country there are individual judges, and sometimes entire court
systems, attempting to change their practices to improve the assistance they provide
to foster youth aging out of care. Here we
highlight only a few examples, focusing
special attention on Cook County’s Benchmark Hearings, to give a sense of what is
possible.
What the model programs have in common is:
• central youth involvement,
• direct communication between
judge and youth, and
• a commitment to developing a
system of supports that serves the
youth’s own goals for young adulthood.

youth of the court dates, encouraging the
youth to think ahead about the issues that
will be discussed, and seeing that the youth
has the assistance needed to actually get to
court. Youth who refuse to go to court (or
who run away from placements so often
that their whereabouts is frequently unknown) are not good candidates for Benchmark Hearings, but resistant youth, who
can be convinced to go to a single hearing,
have often turned into consistent attendees
after seeing what is involved.
The Benchmark Hearings have their own
judge (currently a single judge for Cook
County) and their own docket. To be
placed on the Benchmark docket, youth
must be at least 16 years old and at least 9
months away from mandatory emancipation. Once on the docket, youth continue
to go to the Benchmark judge for all review
hearings until they are discharged from the
system.

1. Cook County’s Benchmark Hearings
Since 2001, the Juvenile Court of Cook
County has provided for special hearings,
called “Benchmark Hearings,” for older
youth who have been referred by their caseworker or by their legal representative. The
aim of these hearings is to facilitate direct
communication between judge and young
person and the development of a relationship between them that allows the judge
to serve as a valued advisor and eﬀective
source of assistance for the young person.
The focus of discussions is on the youth’s
plans for the future and how those plans
can be accomplished.
Youth participation is a key element of the
Benchmark Hearings, and the youth’s attendance is mandatory. The Department
of Children and Family Services (DCFS)
worker is responsible for informing the

In Cook County, discharge from the foster
care system commonly does not occur until
a young person turns 21, which means that
these hearings are held for many young
adults as well as older adolescents. The seriousness of the discussion between judge
and young person, and the shared understanding that the young person bears ultimate responsibility for his future, minimize
concerns that the continuing involvement
of juvenile court somehow compromises
the young person’s experience of independence. To the contrary, these hearings reinforce the young people’s perception of
themselves as mature individuals who are
taken seriously and of whom much is expected.
Everything about the hearing process is
designed to communicate this message.
Benchmark Hearings are held at a table,

Youth
participation is
a key element of
the Benchmark
Hearings, and
the youth’s
attendance is
mandatory.
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These hearings
reinforce foster
youths’
perception of
themselves as
mature
individuals
who are taken
seriously and of
whom much is
expected.
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with the judge and young person seated
directly next to one another. The judge
engages the young person in a discussion
about her current status, her plans for the
future, and her concerns. At the end of
the hearing, the judge and the youth sign
a “Benchmark Agreement,” memorializing
plans made and commitments undertaken.
While others attend the hearings, the roles
of many of those in attendance, including
representatives from the Chicago Public
School system, the state’s attorney’s oﬃce,
and DCFS, are largely to provide information and to help follow up where the judge
requests additional assistance or expresses
concern with the services provided.
Also in attendance are those intended as direct supports for the young person. These
include the youth’s legal representative from
the Oﬃce of the Public Guardian, and,
whenever possible, a responsible adult identiﬁed by the youth as someone who would
be a welcome source of support into young
adulthood. The eﬀorts made to involve a
supportive adult in the hearings reﬂect a
recognition that involvement in the formal
planning process that occurs in court will
help ensure that adults are identiﬁed and
available to assist the youth outside of court
and throughout young adulthood.
The direct involvement of the judge and the
time and attention she gives to the youth
are readily apparent to the youth during
the proceeding. Where the judge identiﬁes ways in which others present can help
a youth accomplish an important goal, the
power of the judge as a source of support
is clearly demonstrated by the immediate
response her questions and directions get
from these other participants. As noted in
Section IV.A.2., the Benchmark Judge can
play an important role in spurring intersystems coordination by involving repre-

sentatives of other systems in discussions,
or by calling them to account for relevant
policies and practices.
While the Benchmark Hearings are designed to give the youth a sense that the
judge is prepared to act as the youth’s
champion, they also give the court a mechanism for imposing some accountability on
the youth. The court can, and commonly
does, call a case back in on a monthly or
even more frequent basis to ensure that
plans made and tasks assigned are accomplished and to remind all those involved of
the ongoing interest the court takes in the
case. Thus, the court is in a good position
to hold a youth to a commitment made
at the last hearing and to help the youth
see the connection between his behavior
and the options available. In this limited
sense, the Benchmark judge can take on a
quasi-parental role—pressing the youth to
shoulder his share of responsibility, while
pressing the rest of the system to step in
and help.
The Benchmark Hearings use a version of
the checklist approach, which includes both
ongoing components (see our discussion in
Section III.A.) and at (or near) discharge
components (see our discussion in Section
III.B.), to ensure that youths are receiving
the services and information they require
in preparation for adulthood. In preparation for each hearing, caseworkers are required to develop a plan that addresses a
youth’s “needs and current self-suﬃciency,”
services currently provided, plans for future
services, and, perhaps most notably:
[the] status of the youth’s relationships with members of his/her immediate and extended birth family
and recommendation on how those
relationships can be facilitated in
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the best interest of the youth (i.e.
visiting, counseling, therapy).

youth aging out of care. This can be done
systemwide or by an individual judge.

In anticipation of case closure, caseworkers
are also required to:

Judge Juliet McKenna of the Superior Court
of the District of Columbia piloted a Family Court Benchmark Permanency Hearing
Program in her own courtroom. She set
aside certain days for these hearings so that
she could ensure the presence of representatives from relevant agencies and so that
she could set up the courtroom to facilitate the direct conversation between judge
and youth. As in Cook County, the hearings were designed to focus on the youths’
goals and how they could be accomplished.
Hearings, which commonly lasted for an
hour, were held every two or three months,
and more frequently as a youth’s discharge
date drew near. To a greater extent than in
Cook County, youth remain in the foster
care system and court involved in Washington, D.C. until they turn 21.

assure that the young person has the
documents necessary to function
as an independent adult including
social security card, driver’s license/
state i.d., medical records and documentation, birth certiﬁcate, list of
known relatives with addresses and
telephone numbers, educational records, and documents or information on religious background.
The youth has a parallel checklist to work
through in advance of the hearing, that asks
her to identify her goals for future years (by
year), her challenges, and her proposed
plan.
While there has not been any systematic
study to date of the eﬀect of the Benchmark Hearings on youths’ outcomes in
young adulthood, anecdotal information is
extremely positive. Moreover, the Chapin
Hall Midwest Study oﬀers some indirect
support. Those who were doing best in the
study at 19 were those who remained in the
system. Those who remained in the system
were dominated by foster youth in Cook
County, many of whom were participating
in Benchmark Hearings.
For Cook County Forms and Procedures
for its Benchmark Hearings, see Appendix:
Benchmark Hearings.
2. Other Court Models
The Benchmark Hearings have served as
a model for many courts throughout the
country seeking to improve how they assist

Many youth who
had been poor
court attendees
began to come
regularly after
they experienced
the Benchmark
process.

Judge McKenna noted that, for many older
foster youth whose younger siblings were
being placed for adoption or reuniﬁed with
birth parents, having their own hearing,
which was exclusively focused on their issues, was very important. She also noted
that many youth who had been poor court
attendees began to come regularly after they
experienced the Benchmark process.
During our court observations, we also observed several judges who aimed to achieve
many of the goals of Benchmark Hearings
in the ordinary course of conducting case
plan and permanency plan reviews in cases
involving older foster youth. Some judges
made considerable eﬀorts to engage youth
directly in discussions and to ensure that
they had an opportunity to express interests and concerns. The eﬀorts of these
judges were impressive, and often succeeded in encouraging youth to speak. But
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Hearings should
generally be
held after school
hours for youth
and be arranged
around job
commitments
and other youth
responsibilities.

the ability of these judges to truly engage
youth was somewhat encumbered by the
traditional court process and the expectations it created. Following standard form
for reviews in all child protection cases, an
attorney for the state began by introducing the report and recommendations of the
caseworker, sometimes in considerable detail, and all lawyers (a guardian ad litem for
the youth, and lawyers for the parents) as
well as some witnesses (caseworkers, therapists, and other participants) were oﬀered
an opportunity to address the court, before
a youth’s participation was invited. Coming as it did at the end of the hearing, after
the issues were presented and discussed by
others, the impact of the youth’s participation was minimized. It was our impression
that youth likely left the hearings with a
sense that the judge cared about them and
took an interest in their views, but not with
a sense that they had taken an active role in
planning for their futures.
Youth often do not attend court for good
reasons. For example, many youth do not
want to miss school or their job to come to
court. It is appropriate, indeed, a sign of maturity, for youth to set such priorities when
faced with these conﬂicts. It is incumbent
on the court system, however, to avoid forcing youth to make these choices whenever
possible. Hearings should generally be held
after school hours for youth still in school,
and should be arranged around job commitments and other youth responsibilities.
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For youth for whom things are going particularly well, youth and judge can agree to
schedule hearings somewhat less frequently.
But in all cases there should be occasional
opportunities for the court and youth to
meet. It is only through these meetings
that the court can ensure that the youth is,
in fact, in agreement with plans, as report-

ed by agency workers and lawyers. Moreover, it is only through these face-to-face
meetings that the court can ensure that the
youth is aware of the resources that might
be available through the hearing process.
Finally, it is only by insisting on some faceto-face meetings that the court can convey
to the youth the importance the court places on the youth’s goals for the future.
3. The Role of Attorneys for Older Youth
Attorneys for older foster youth, including
young adults still engaged in the court system, should serve as zealous advocates for
their clients, just as they would for other
adult clients. However strong the justiﬁcations for taking a more protective, best
interest, approach to the representation of
younger children, those justiﬁcations do not
apply to representing youth on the brink
of independence.1 Youth cannot get the
beneﬁts of the court process—particularly
the opportunity to participate centrally in
the planning process—if their attorneys are
substituting their judgment for that of the
youth.
The Child Abuse Prevention and Treatment Act (CAPTA) includes language that
can be read to require lawyers to engage in
“best interest” representation of all foster
youth, regardless of their age.2 Lawyers who
believe themselves to be bound, by professional ethics, to serve as zealous advocates
of their child and young adult clients have
interpreted this CAPTA language in accordance with these professional commitments, concluding that, for older youth,
client-centered advocacy is always in the
client’s best interests. A better, more stable,
solution would be an amendment to CAPTA, expressly providing for client-centered
representation of older youth.3
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Like judges, lawyers should make special
eﬀorts to help their young clients to understand that they are expected to control
decisionmaking in the lawyer-client relationship and to help their clients to do
this eﬀectively. This means that lawyers
must devote considerable time to discussing a young client’s current concerns and
ambitions for the future and to identifying
the ways in which the child welfare agency,
the court, and other entities might help
with those concerns and ambitions. It also
means that the lawyer should prepare the
young person, in some detail, for upcoming hearings. While a young person will be
well served by being given an opportunity
to speak directly with the judge, a lawyer
can help ensure that the young person is
well-prepared for the hearing and thus in
a good position to make the most of that
direct conversation.
The role of the lawyer, more particularly,
will vary with the form of the hearing. In
more traditional court hearings, a lawyer’s
zealous advocacy should be employed to
press for meaningful participation of the
youth in the hearing process, whether that
means arranging for the youth to be present, helping the youth to think through issues to be raised in court, or insisting on the
youth’s active involvement in the hearing
itself. For a youth who is hesitant to participate, a lawyer can help by putting the
issues of concern to the youth before the
judge and articulating the grounds for the
youth’s concerns. Moreover, lawyers can
use their expertise and knowledge of their
clients’ rights to press for assistance and
opportunities consistent with their clients’
ambitions. That being said, a goal for all
lawyers for older youth should be to help
their clients become comfortable speaking
for themselves.4

In jurisdictions with Benchmark Hearings,
the lawyer’s initial job will be to ensure that
the case is heard by a Benchmark judge.
Once that role is accomplished, the lawyer’s role in court will likely be diminished,
as the judge will expect to engage the youth
more directly. Lawyers should continue
to help the youth prepare for the hearings
and identify areas of concern or need for
support. Outside the court context, lawyers can help ensure that plans, particularly
plans for support, are carried out. Indeed,
where lawyers remain involved with their
clients into young adulthood, they can
continue to play this facilitative role, even
after the court’s involvement ends.5

A goal for all
lawyers of older
youth should
be to help their
clients become
comfortable
speaking for
themselves.
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Endnotes
1

For a comprehensive survey of positions taken regarding the role of counsel in child protection proceedings, see Jean Koh Peters, How Children Are Heard in Child Protective Proceedings, in the United States and Around the World in 2005: Survey Findings,
Initial Observations, and Areas for Further Study, 6 Nev. L.J. 966 (2006).

2

42 U.S.C. § 5106a(b) (2) (A) (xiii) (2000) (requiring the appointment of a “guardian ad litem” for every child involved in an
abuse or neglect case as a condition of receiving federal CAPTA funding, and directing that legal representative to “(I) obtain
ﬁrst-hand, a clear understanding of the situation and needs of the child; and (II) to make recommendations to the court concerning the best interests of the child”).

3

See, e.g., Special Issue on Legal Representation of Children: Proceedings of the UNLV Conference on Representing Children in Families: Children’s Advocacy and Justice Ten Years After Forham: Recommendations of the Conference, 6 Nev. L.J. 592 (2006) (recommending interpreting or modifying CAPTA’s mandate for appointment of best interests representatives for children to include
the appointment of a client-directed attorney).

4

For a consideration of the role lawyers can play in teaching their child clients how to participate eﬀectively in their court proceedings, see Emily Buss, Confronting Developmental Barriers to the Empowerment of Child Clients, 85 Cornell L. Rev. 895,
955-60 (1999).

5

As noted in Section VI, Iowa provides, by statute, for continuing guardian ad litem involvement with former foster youth beyond age 18 if authorized by the court. Iowa Code § 232.2 (22)(d).
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V. Extending Foster Care
Status and Court
Jurisdiction into Adulthood
Chapin Hall’s Midwest Evaluation, in
Phase II, suggests that allowing youth to
stay in foster care beyond their 18th birthday improves their outcomes in adulthood.1
Perhaps most important, they are far more
likely to remain in school and reach higher
levels of educational attainment. Those
who stay in care have also been shown to
be less likely to be arrested or go to jail,
less likely to get pregnant, and less likely
to abuse drugs and alcohol. They are also
more likely to have stable housing and to
obtain needed health and mental health
care.
It is sometimes argued that youth can get
the same services through “after-care” or
Chafee programs once they have left care
that they can get while still in the foster care
system. The Chapin Hall study suggests
that remaining “in” the foster care system
makes an important diﬀerence. The study
does not purport to explain, however, why
remaining in the system makes such a difference. It is our view that one of the primary diﬀerences is the involvement of the
courts with youth still in care and the lack
of such involvement with youth after their
cases are discharged.
In Section IV, we discussed the important
contributions that can be made by courts
to help prepare foster youth for independence. Here, we advocate extending foster care involvement to at least age 21, and
focus particular attention on the value of
continuing the court’s jurisdiction over
the cases of foster youth into young adulthood.

A. Background
There are generally two ways in which foster youth receive services from the state after they turn 18. Most commonly, youth
are discharged from foster care and become
eligible for after-care services, including
various supports and ﬁnancial assistance
to help with housing, education, and job
training. These services are funded in whole
or in part by federal block grants under the
Chafee program, and are distributed at the
discretion of the state’s child welfare agency. Because the state is no longer acting
as substitute parent, the state has no aﬃrmative duty of care. And if the youth is
denied services for which they are eligible,
they will generally have no recourse, for the
court no longer has any authority over the
agency.
In some states, however, foster care status
can extend beyond 18. Where foster care
status continues, court jurisdiction generally also continues, giving the court ongoing
authority to monitor case progress, engage
the youth in the decision-making process,
and enforce the youth’s ongoing entitlement to the state’s support. As of August
2007, 16 states and the District of Columbia extended court jurisdiction for youth
up to the age of 21, 4 states until the age of
20, 3 states until the age of 19, and 2 states
extended jurisdiction only under narrow
exceptions. See Appendix: Court Jurisdiction End Age; State by State. There appears
to be a growing interest among policymakers in exploring the possibility of extending
court jurisdiction beyond 18 and amending Title IV-E to provide federal funding
for this extension.2 We applaud this trend,
and oﬀer the arguments that follow in support of extended jurisdiction.

Allowing youth
to stay in
foster care
beyond their
18th birthday
improves their
outcomes in
adulthood.
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B. Why Court Jurisdiction Should be
Extended

The history of
child welfare
service delivery
suggests that
court
involvement
is essential to
ensuring that
children and
families actually
receive the
supports to
which they are
entitled.

Recognizing that ongoing court involvement is one of the more controversial issues
among those advocating on behalf of youth
aging out of care, we oﬀer three kinds of
arguments in support. We ﬁrst consider
the evidence available that bears on the
question. We then oﬀer several reasons
that court involvement has special beneﬁts
for young adults transitioning to independence. Finally, we consider some of the
arguments oﬀered to oppose extended jurisdiction, and oﬀer our responses.
1. The Evidence in Support of Extended
Court Jurisdiction
While studies that bear on the eﬃcacy of
extended court involvement are limited,
there are at least two sources of information
that suggest that ongoing court involvement can help youth with the transition to
independence. First, as noted above, the
Chapin Hall data show a correlation between ongoing court jurisdiction and better outcomes. Second, the history of child
welfare service delivery suggests that court
involvement is essential to ensuring that
children and families actually receive the
supports to which they are entitled.
a. Social Science Support
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While the Chapin Hall study does not
compare youth who remain in foster care
with and without court jurisdiction, it does
compare those who remain in the system
(both child welfare and court systems) to
those who are entitled to comparable child
welfare services as part of their after-care.
The fact that the second group was found
to be doing markedly worse at 19 than the
ﬁrst group suggests that ongoing court in-

volvement may be more important than
the entitlement to services or the connection with agency personnel. The study does
not, however, disentangle the eﬀect of the
court involvement from other eﬀects associated with ongoing foster care involvement. To get a sense of the contribution
made by the courts, we need to look to the
history of court involvement in the child
welfare system more broadly.
b. Learning from History
Already discussed in Section IV is the increasing authority Congress and state legislatures have given to courts over the last
quarter century to improve the delivery
of child welfare services. As noted there,
child welfare agencies’ failure, in the absence of court involvement, to provide sufﬁcient services promptly, was not due to
legal obstacles or agencies’ aﬃrmative opposition. Rather, it was the product of an
overwhelmed system that inadvertently let
non-emergency matters slide, with serious
negative consequences to children. The
history of Title IV-E and its parallel state
legislation suggests that adding a system of
court reviews, with clear expectations associated with those reviews, helped to organize agency behavior, involve a broader
array of individuals in identifying and
meeting families’needs, and ensure that appropriate services were provided in a timely
manner.
We have every reason to expect that the
same pressures of caseloads and crises will
stand in the way of older youth receiving
the services for which they are eligible. If
anything, we can expect these risks to be
greater for older youth. Caseload size for
workers whose caseloads include only older
youth may be considerably higher than
for those with mixed caseloads, or case-
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loads that include only younger children
or children new to the system. Moreover,
for caseworkers with mixed caseloads, the
legal requirements designed to ensure that
children return home or are adopted whenever possible tend to lead those workers to
give priority to the needs of their younger
clients.3 Second, and somewhat related to
the fact that preparation for independence
is less clearly provided for in legislation
than other permanency goals, the funding
for many of the services that older foster
youth need may be in short supply. Third,
many of the important needs of older foster
youth, such as help pursuing educational
goals, participating in activities, and developing healthy relationships with peers and
adults, will not present as urgent matters,
but these needs can only be met if assistance is provided consistently over a long
period of time. Finally, many of the youth
who need help the most will strike agency
workers as least deserving. Unlike younger
children, whose struggles inspire sympathy and involvement, the struggles of older
youth often take forms that are oﬀ-putting
to adults. It is easy to put the oppositional,
“non-compliant” youth at the bottom of
the list (even more so if he has become an
adult), but it is this youth who is most in
need of immediate and ongoing attention.
In sum, without court oversight, we can expect the problems that plague child welfare
agencies, generally, when courts are not actively involved, to be particularly grave for
older youth.
As with all cases, eﬀective court involvement can ensure that every case receives
priority attention at least in preparation for
and during its review hearings. Workers
prepare case plans, and their lawyers present
them to the court. The various players—
caseworkers, lawyers, family members, and
service providers—assemble for this pre-

sentation and are available to present information and answer the judge’s questions.
At a minimum, we can expect the court
review process to provide the same beneﬁts
to older youth that it has proven successful
in providing for younger children and their
families in the foster care system.
2. The Special Beneﬁts of Court
Involvement for Young Adults
We can expect, however, that young adults
will get even more from the court process
than their younger counterparts, and that
courts can serve some special additional
functions for this population.
a. Courts can Support Youth in Exercising Their Autonomy in Young
Adulthood
In Section IV.A.3., we discuss the value to
youth of participating actively in the court
process. Engaging in a planning process
with a judge can impress upon a young person the importance of the task. Moreover,
the hearings oﬀer youth an opportunity to
plan for their futures in a context in which
relevant actors are brought together and access to assistance is apparent.
After a youth turns 18, any doubts about
who is ultimately responsible for the youth’s
future should disappear. Where court hearings continue, they can (and should) continue with the understanding that other
participants such as caseworkers are present as possible sources of support but not
as substitute decision makers for the youth.
Giving young adults an opportunity to
engage a judge in discussions about their
future, once their responsibility for decision making is clear, allows them to realize
the potential of this planning process. In
treating young people as autonomous indi-

In treating
young people
as autonomous
individuals
who could still
use some help
thinking through
choices and
implementing
plans chosen,
courts mimic
the support that
parents provide
to their adult
children.
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Ongoing court
jurisdiction
guarantees an
ongoing
opportunity for
discussion and
planning as a
youth moves
in and out
of various
programs based
on interest,
needs, and
compliance
with program
conditions.

viduals who could still use some help, both
in thinking through choices and in implementing plans chosen, courts mimic one
aspect of the support that parents provide
to their adult children. Court provides a
structured context in which to facilitate
youths’ problem-solving and planning process. It does not, as detractors suggest, perpetuate a child-like state in which young
people continue to cede control of their
lives to others.
To ensure that the court system and those
who attend recognize the foster youths’
adult status, it is important that these
young people are identiﬁed as parties. In
some states, all foster children regardless of
age are treated as parties. Even where this
is not the case, party status should be conferred on foster youth once they achieve
adulthood. In aﬀording young adults
“standing” (the legal term for those with a
right to invoke the court’s attention to their
concerns), the legal system strengthens,
rather than undercuts, a young person’s assumption of responsibility for his own life.
b. Courts Can Provide an Ongoing
Forum for Planning, Regardless of
a Youth’s Service Needs
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Another related beneﬁt of ongoing court
jurisdiction is that it allows for a continued mechanism for connection and support for young adults regardless of whether
they are receiving any “services” at the time.
Ongoing court jurisdiction guarantees an
ongoing opportunity for discussion and
planning as a youth moves in and out of
various programs based on interest, needs,
and compliance with program conditions.
If a youth fails out of school, for example,
he may lose his qualiﬁcation for educational support, but with ongoing court

jurisdiction, he will not lose the forum in
which to consider what educational options he might pursue in the future. If a
youth makes an arrangement to live with
an adult not considered suﬃciently responsible (or safe) by the agency, she might lose
all state housing support, but with ongoing
court jurisdiction, she will not lose her ability to reassess housing options, or to reﬂect
on other consequences that may ﬂow from
her choice of relationships, in a supportive
context. Again, maintaining a structure
and context for assisted decision making
and a place to go for needed supports better mimics the relationship between parent
and children in young adulthood than does
a system that deﬁnes the ongoing connection between state and young person in
terms of the services provided.
c. Courts Can Impose Reasonable
Conditions on Youths’ Access to
State-Funded Supports
This is not to say that courts cannot play
a role in determining whether state support for any particular program or plan is
appropriate. The court’s ability to make
things happen, which is in large part the
value of the court as a forum for youths’
problem solving, also gives the court the
authority to impose conditions on youths’
receipt of speciﬁc beneﬁts. In this sense,
continuing jurisdiction oﬀers a mechanism
for addressing the concern, reportedly expressed by some lawmakers, that providing
child welfare support to young adults will,
in some cases, subsidize their bad choices.
While we cannot and should not police
how these young people spend each dollar (just as parents of adult children cannot
and should not do this), it is entirely appropriate for the state to impose certain conditions on the use of housing dollars, for
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example, just as parents would. The key,
however, is to ensure that a failure to meet
the conditions only terminates the services
in question, not the underlying relationship, as tends to be the case where service
providers are involved and the courts are
not.
d. Ongoing Court Jurisdiction
Provides the Best Mechanism for
Youth Re-Entry
In the next section we advocate for a system
of “re-entry” that allows young people who
have left the foster care system to return for
services. Here, we suggest that ongoing
court jurisdiction makes re-entry easier for
youth and note the connection between the
opportunity for re-entry and other values
of ongoing court jurisdiction for youth.
Where courts retain jurisdiction and young
adults have standing in juvenile court, they
can petition the court to reopen their cases,
based on newly discovered needs. While
there is no reason, in theory, that an agency would not be just as open to a simple
request for re-entry, the concepts of jurisdiction and standing, which are unique
to the court system, best capture the idea
that the relationship between young person and state authority continues, regardless of any particular decisions made along
the way. Providing for re-entry through
the court also separates the gatekeeper
from the entity charged with controlling
services and managing the budget. Thus
courts are in a better position to reopen
a discussion about a youth’s needs before,
rather than contemporaneously with, assessing those needs. Where a court has
ongoing jurisdiction, and a young adult
establishes standing simply by age and former foster care status, a young person can
secure a forum for assistance with decision

making and problem solving, without ﬁrst
establishing what, if any, speciﬁc stateprovided supports might be appropriate.
3. Allaying Concerns
Those who oppose extending court jurisdiction to young adults in foster care focus
on two concerns—cost and the risk of fostering ongoing dependence on the system.
Here we oﬀer a brief response to both of
these concerns.
a. Costs

Ongoing court
jurisdiction
makes it easier
for young people
who have left
the foster care
system to return
for services.

The largest costs associated with extending jurisdiction are not the court costs, but
rather the costs of ongoing foster care involvement, costs currently not covered by
Title IV-E’s federal reimbursement scheme
and therefore entirely covered with state
funds. Already noted is the fact that some
of those same foster care costs are incurred,
after youth are discharged, by the state or
the federal government, as after-care costs.
While it is unquestionably more costly to
keep youth within the foster care system,
those costs, combined with the considerably more modest cost of extending court
involvement, should be weighed against
the expected beneﬁts, with their positive
cost implications, of that ongoing involvement.
On the other side of the ledger, the social
science data suggest that extending courtsupervised foster care to 21 may produce
considerable economic beneﬁts both in
the form of costs avoided and incomes
enhanced. Chapin Hall’s longitudinal research4 reports that youth who were still in
the system at 19 were less likely to be incarcerated, less likely to become pregnant, and
less likely to have problems with drug and
alcohol abuse. Youth who remained in care
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at 19 were considerably more likely to remain in school and to achieve higher levels
of educational attainment, to have stable
housing, and to receive needed health and
mental health care.

Because courts
can recognize
foster youth as
parties with
their own
capacity to
bring issues
before them,
ongoing
jurisdiction
gives youth a
context in which
they can be
encouraged to
exercise their
independence,
not avoid it.
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The most straightforward cost-beneﬁt
calculation weighs the cost of foster care
and court jurisdiction during the years
in question against the costs avoided in
criminal justice and incarceration, childbirth expenses, and public assistance payments. More comprehensively, these foster care costs need to be weighed against
the long-term costs that ﬂow from failing
to support youth suﬃciently in these critical years. Most starkly documented is the
diﬀerence in future income, and therefore
personal and societal prosperity, associated
with one’s educational attainment. Youth
who stay in foster care and earn a college
degree will predictably earn more than
twice as much as those who stop school
after high school, and almost three times
as much as those who never earn a high
school diploma. Moreover, arrest and incarceration rates for the general population
peak in the late teen years and then begin
to fall with decreases occurring every year
in early adulthood.5 If similar patterns are
reﬂected among former foster youth, reducing criminal justice activity between 18
and 21 might permanently lower the rate
of incarceration among this population
with signiﬁcant reductions in cost.
Admittedly, the most dramatic cost reductions we project are speculative. The primary reason to extend jurisdiction is not
to save money; it is to help foster youth in
young adulthood. The fact that the costs
of doing so would likely be oﬀset by shortterm beneﬁts (reduction in criminal justice
involvement and other public beneﬁts expended during years of extended foster care)

suggests that providing this much needed
assistance is aﬀordable. The fact that the
long-term beneﬁts to society might be considerable suggests just how important it is
for young people to receive this help in the
critical transition years. Similarly, we do
not support our own young adult children
because we have run the numbers and concluded that ﬁnancial support will save us
money in the end, but we do hope, in providing that support, to set our children on
a path to economic, as well as other forms
of, independence.
b. Fostering Ongoing Dependency
There are some who fear that ongoing court
jurisdiction, in particular, will perpetuate
young people’s dependency, and send a
message that they are still viewed as minors
in the system. Nothing in the design of the
court review process requires young people
to assume that role. Indeed, as discussed
above, courts can and should provide a
comfortable and supportive context in
which young people can begin to take responsibility for themselves. The court can
ensure that the youth plays a central role in
his hearings and that ﬁnal decision making
about long- and short-term planning rests
with the youth. This is not to say that all
courts will necessarily make this adjustment
for foster youth’s adulthood. Nor, we understand, have all lawyers recognized that
they have an ethical obligation to abandon
their guardian ad litem role when their clients become adults. But these are issues of
training and implementation, not system
design. Because courts can recognize foster
youth as parties with their own capacity to
bring issues before them, ongoing jurisdiction gives youth a context in which they
can be encouraged to exercise their independence, not avoid it.
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If youths’ autonomy is respected, they
should not be forced to come to court. The
question remains, however, whether their
cases should be kept “open” with regularly
scheduled court dates or closed, pending a
youth’s request to re-open the case. In the
next section we consider the relative advantages of these two approaches, among others, as mechanisms for system re-entry for
young people seeking to return for supports
from the child welfare system. We conclude that keeping cases open is the better
approach, absent a youth’s express request
that his case be closed. Moreover, we recommend that the courts retain jurisdiction
over foster youth and former foster youth
until at least age 21, so that those who leave
the system entirely can return to the courts
for assistance if they later discover a need.
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Endnotes
1

Mark E. Courtney, et al., Midwest Evaluation of the Adult Functioning of Former Foster Youth: Outcomes at Age
19, 44 Chapin Hall Working Paper 19 (2005), available at www.chapinhall.org.

2

On May 24, 2007, Senator Barbara Boxer introduced Senate Bill 1512, which would extend Title IV-E’s coverage to age 21.
As this protocol goes to print, no action has yet been taken on the bill.

3

We have seen, in our court observations, that caseworkers tend to devote signiﬁcantly more attention to younger children in
a sibling group, in order to satisfy their obligations for permanency planning. While we advocate modifying the legal requirements for older youth to help ensure that their needs receive the same attention as those of their younger siblings, we recognize
that preparing youth for independence does not lend itself to the same use of timelines that has proved a successful systems
motivator for children whose permanency goals are return home or adoption.

4

Courtney, et al. (cited in note 1).

5

See Elizabeth Scott and Thomas Grisso, Symposium on the Future of the Juvenile Court: The Evolution of Adolescence: A Developmental Perspective on Juvenile Justice Reform, 88 J. Crim. L. & Criminology 137, 154 (1997) (“Substantial evidence indicates
that many adolescents become involved in criminal activity in their teens and desist by the time they reach young adulthood”);
Terrie E. Moﬃtt, Adolescence-Limited and Life-Course-Persistent Anti-social Behavior: A Developmental Taxonomy, 100 Psych.
Rev. 674, 675, ﬁgure 1 (1993) (portraying a sharp drop in the rate of criminal oﬀending after age 17).
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VI. Right of Re-Entry
In one way or another, most 18-year-olds
declare their independence from their parents and embrace the control over their
own lives that comes with adulthood. They
may leave their family home to go to college or live on their own. During breaks
from school or times of hardship, however,
they turn again to their parents for a place
to stay and for emotional and ﬁnancial support. In young adulthood, steps forward,
followed by mis-steps and steps back are
common, indeed, healthy. This cycle may
repeat itself several times before the young
person is ﬁnally ready to be truly ﬁnancially independent from her family, which may
take until the mid-20s, if not longer.1
By contrast, youth discharged from the
child welfare system generally have no such
parental safety net to rely on as they take
their ﬁrst steps toward independence. In
many states that provide after-care services,
those services are often only available if the
youth opts in at the time of discharge, and
youth forfeit their eligibility forever if they
decline the services at discharge. In most
states with extended court jurisdiction, if
a youth chooses to leave foster care before
her 21st birthday, that decision is ﬁnal, and
there is no way to come back under the
court’s jurisdiction.
The initial urge to reject additional help
and assert independence at 18 can be particularly strong for foster youth, who may
resent the involvement the system has had
with their families and the constraints it
has imposed on them in their minority.
Even in states where court jurisdiction can
extend to age 21, many youth elect to opt
out of the system as soon as they can. And
in states without extended jurisdiction,

youth sometimes initially reject the oﬀer of
after-care services, convinced that they can
make it on their own without help.
Before they realize what they are choosing,
foster youth are forced to make a choice.
If they experiment with independence and
try to make it on their own, as their nonfoster peers do, they lose the chance to receive the ongoing support and services that
will be available to those non-foster peers,
when they discover that they need help.
This destructive choice is a major ﬂaw in
the current administration of foster care.
In addition to advocating for extended
court jurisdiction in all states, we recommend that foster care discharge should not
carry with it such harsh ﬁnality. Instead,
the child welfare system, which has acted as
parent through foster youths’ 18th birthday, should try to better mimic what happens in typical families: It should provide
for early eﬀorts at independence, while
maintaining a safety net ready to catch
them when they fall. It is essential that we
oﬀer youth a means of returning to the system and obtaining supports when they run
into trouble.
Recognizing that these moves in and out of
relative independence are typical of adolescence and young adulthood, the question
becomes how best to accommodate them
within the child welfare system to ensure
that youth are adequately supported but
not stunted as they take these critical ﬁrst
steps to independent adulthood. Should
a youth be able to re-enter the foster care
system after his case is discharged? Can
a youth re-enter the system without submitting to the “custody” of the state? Or
should his re-entry right be limited to accessing those services designed to aid youth
in transition?
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Evaluating diﬀerent models requires consideration of several complex issues. The
design and structure of any re-entry system
are of particular importance: How can a
youth let “the system” know that she wants
to re-enter it? Will she have to petition
the court, or can she just call her former
case worker? Who should decide whether
the youth may re-enter? Should re-entry
be an absolute right up until a certain age,
or should a judge or some other decision
maker evaluate the case and make a determination?
Beyond structural issues, the concept of reentry implicates the same emotional and
psychological issues that cause so many
youth to exit care before 21 and decline
services in the ﬁrst place. When a college
student comes home to live with her parents during summer vacation, she does not
have to make any formal declaration that
she is not ready to handle independence;
her return is just treated as a natural part
of the process of growing up. Reaccessing
court jurisdiction or state-provided services, however, could (depending on how
the process is structured) require just such
a declaration, a move that many youth will
be reluctant to make. Any eﬀective system
allowing for re-entry must take these structural and emotional issues into account.
This section attempts to summarize various
ways that states have attempted to address
the need for a more ﬂexible ongoing relationship between youth and the child welfare system after discharge. Collectively,
the idea of an ongoing postdischarge relationship is often referred to as “re-entry,”
though a more accurate term might be “reaccess,” as these programs are designed to
give youth a way to re-access a system of
supports, whether or not that entails going
back “into” the system. Some re-entry de-

signs feature ongoing court involvement. A
state can allow a youth to petition the court
to reopen his case and reassert jurisdiction
over him after discharge, as Arkansas does.
Alternatively, a state can provide for the
courts to maintain jurisdiction over youth
through their 21st birthday, even after they
are discharged from the foster care system,
as New York does.
There are also re-entry models that do not
contemplate ongoing court involvement.
For example, a state could allow a youth
who has been discharged to re-enter foster care status as a ward without reassertion of court jurisdiction. Only one state,
Arizona, has adopted a policy that allows a
youth who has been discharged to oﬃcially
re-enter foster care status as a ward. Alternatively, a state could structure its after-care
services in a way that allows the youth to
choose to receive services at any time until
their 21st birthday, even if they initially reject these services. Several states, including
Iowa, have elected to pursue this option,
and Florida oﬀers this option for former
foster youth up to 23. Finally, a state could
provide access to lawyers for former foster
youth after discharge, which is another aspect of Iowa’s approach.
In our view, ongoing court involvement
will signiﬁcantly enhance the eﬀectiveness
of a re-entry program. We advocate for a
model that resembles New York’s trial discharge model, for it strikes the best balance
between the youth’s interest in developing
skills of independence while providing a
mechanism for seeking assistance when the
youth identiﬁes a need for support.
A. Diﬀerent Mechanisms for Re-Entry
Several states have taken notice of the
unique issues and challenges facing foster
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youth transitioning to independence and
have adopted various models allowing for
some sort of re-entry to provide continued
support for youth as they grow into adulthood. Most of these programs are relatively new and can serve as laboratories to test
diﬀerent ways of striking the balance between the needs of the youth and the state’s
interests in ease of administration and effective use of limited resources.
1. Models That Feature Ongoing Court
Involvement
a. Re-opening a Youth’s Case
Arkansas allows youth who have been
discharged from foster care and from the
court’s jurisdiction to return to court to
seek assistance. Allowing a court to reopen a youth’s case lends judicial authority, with its enforcement power, to a young
person’s right to receive services from the
child welfare agency. For example, if a 20year-old former foster youth wanted to receive educational voucher services, but the
independent living services oﬃce in charge
of administrating those programs was unresponsive, the court could compel the child
welfare agency to provide the services. The
Arkansas model also provides for ongoing
legal assistance to youth seeking re-entry
and access to services. See Appendix A:
Model Programs; Right of Re-Entry.
This model has its limitations. As a threshold matter, this model (as with all models featuring ongoing court involvement)
would only work in states that provided for
extended court jurisdiction. It might be
particularly politically diﬃcult to convince
a legislature to provide for extended jurisdiction over cases in which young adults
had already chosen to leave the system.
Further, the burdens associated with ask-

ing the court to reassert jurisdiction, both
logistical and emotional, might discourage
youth from invoking the court’s assistance,
even if it were, at least in theory, available.
b. Trial Discharge
Another model for ongoing court involvement is not really a right of re-entry at all,
so much as a mandated gradual exit. New
York has recently passed a law that mandates at least a six-month “trial discharge”
for all youth exiting foster care. During
this trial discharge period, the youth is no
longer considered a ward, is not “in foster care,” and elects what (if any) services
he wants to receive. The court, however,
maintains jurisdiction over the youth. If
certain triggering conditions occur (for
example, homelessness) the court is mandated to return the youth to full foster care
status, with its accompanying placement
in a state-approved foster care placement
(typically a group home). The youth can
also elect to re-enter full foster care status
during this period, even absent the triggering conditions. During the period of trial
discharge, the state is required to provide
certain after-care services to the youth, and
the child’s foster care caseworker is required
to maintain “supervision” (which includes,
for example, regular phone contact and
availability for meetings at the youth’s request) until age 21. Finally, at the end of
the six-month mandatory period, if the
youth does not want to re-enter full foster
care status but likes the safety net of trial
discharge, she may elect to continue the
trial discharge period, up until age 21. See
Appendix B: Model Programs; Right of ReEntry.
This model has several advantages over
other models. First, it avoids the legal and
emotional hurdles associated with requir-
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ing the court to reopen a case it has closed.
The court stands ready to hear the case, and
a youth need announce no change of heart
to seek out the court’s assistance. Moreover, the New York statute makes explicit
the ongoing obligations that the state has
to the youth, including maintaining some
contact with the youth, whether or not
the youth remains in care. This structure
more closely mimics the more typical family arrangement, in which parents stand by,
attending to their children’s progress and
ready to help when their children struggle.
This analogy to parents suggests that the
six-month limitation on mandatory trial
discharge status is problematic. Parents
do not “discharge” their kids at 18, or 18
plus six months; their support and availability to their children is ongoing. Further, under the New York law, once a youth
has fulﬁlled the six-month trial discharge
requirement, if she decides she wants full
discharge, she foregoes any future claim to
after-care services. Thus, a youth whose
ﬁrst six months out of care are relatively
good is out of luck if she elects full discharge and then discovers a need for help a
year later. A youth who is struggling with
independence, but not yet ready to admit
that she needs help, is similarly out of luck.
Recognizing this problem, New York tries
to encourage advocates and child welfare
workers to counsel foster youth to continue
in trial discharge.
2. Re-Entry Models That Do Not Involve The
Court
a. Re-Entry into Foster Care Status
Without Court Involvement
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As an alternative to ongoing court jurisdiction, a state could allow a youth to re-enter
foster care status within the child welfare

system without a formal assertion of jurisdiction by the court. Under this option, a
youth who wanted to re-enter foster care
could contact his former case worker or
some other designated party and request
re-entry, and the child welfare agency
would resume a case management relationship with the youth. Like a reassertion of
court jurisdiction, this model may facilitate
or make more eﬃcient the distribution of
services to the youth.
Arizona currently has a policy that follows
this model and allows a youth to re-enter
the supervision of the Department of Children, Youth, and Families. To be eligible,
the youth has to have stayed in foster care
until she was at least 18 and has to go
through a petition process, which includes
a 90-day waiting period2 and a review of
the youth’s plan for independence. See Appendix C: Model Programs; Right of ReEntry.
This model lacks the power of the court to
compel the child welfare agency to provide
youth with needed supports. Moreover,
this system design discourages youth from
re-entering the system. The screening is
provided to ensure that youth are serious
about re-entering care to avoid the costs associated with repeated moves in and out of
the system. Systems, such as courts, that
can keep cases open at low cost appear better designed to meet youths’ ever changing
needs.
b. Right to Re-Access After-Care
Services
Another model that does not contemplate
ongoing court involvement focuses on access to Chaﬀee-funded after-care services
and guarantees that a youth is able to receive those services through a certain age,
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regardless of whether she declined such services at some point in the past. In eﬀect,
rather than give the youth a right to re-enter
the foster care system itself, the model gives
the youth a right to re-enter the system of
services provided to discharged youth. A
few states are already implementing this
approach. Under this model, a youth is entitled to request the full panoply of services
available to youth aging out at any point up
until a certain maximum age (typically 21,
but up to 23 in some cases.)3 States employing this model include Iowa and Florida. See Appendix D: Model Programs;
Right of Re-Entry.
This model has some potential advantages over models that contemplate ongoing court jurisdiction. First, it is probably
politically easier to achieve. This model
doesn’t require the state to oﬀer any new
services or the judge to take on any new
cases; it simply opens the door to whatever
after-care services are oﬀered to former foster youth, regardless of their prior participation in the program. This corrects the
problem of after-care systems that eﬀectively punish youth for initially declining
services and trying to make it on their own
by deeming them ineligible for services if
they need help later. Further, this model is
fairly easy to administer. A youth can simply call up a service provider (or be referred
to one through a help line or a case worker) and access the services for which she is
eligible, rather than having to petition the
court.
This political and practical expediency may
also be its weakness, however. Because this
model provides no oﬃcial re-entry into the
foster care or court system, the advantages
of those systems’ involvement are unavailable to youth. Further, the model is entirely dependent on the services available in

the given jurisdiction. The Chaﬀee block
grant program does not mandate speciﬁc
services that a state must provide as part
of its transitional independent living program. Some jurisdictions have an extensive
list of services available to youth who have
been discharged from care, but others have
more limited programs that often provide
little help beyond educational vouchers
and job training.4 For a youth in crisis,
job training is no help when the rent is
past due and the prospect of homelessness
looms. Further, the obligation of the state
under these models is decidedly less than
under models featuring ongoing court jurisdiction. Services are generally limited to
what the block grant funding covers. Unlike in foster care, youth seeking after-care
assistance can assert no entitlement to any
level of assistance.
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B. Model Re-Entry Program
The various models for re-entry highlight
the diﬀerent challenges that arise when trying to provide ongoing support for youth
who have expressed a desire to assert their
independence. On the one hand, states
have an interest in eﬃcient and eﬀective
administration of programs and careful use
of scarce child welfare dollars. On the other
hand, research indicates that young adults
need ﬂexible ongoing support and the opportunity to “test their wings” as they prepare for independence.
We propose a re-entry mechanism that is
modeled largely after New York’s trial discharge system. See Appendix E: Model
Programs; Right of Re-Entry. Youth over
18 could be discharged from care on a trial
basis, as in New York, but, unlike in New
York, the court would always retain jurisdiction over the case until age 21.
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We recommend that the court continue
to schedule review hearings for discharged
youth, to increase the chance that a youth
will take advantage of the opportunity to
engage in problem solving in the court’s
supportive context. If a youth opposes participating in ongoing hearings, he can make
a direct request that no further hearings be
scheduled. Even then, however, the youth
should have authority to request additional
hearings if he later desires the court’s assistance.
Under our proposal, the courts would be
available to hear any former foster youth’s
request for assistance up to at least the age
of 21, regardless of the choices made by
that young person earlier in adulthood.
This approach combines the advantages
of ongoing court involvement with the
ﬂexibility and relative ease of administration of the models that allow for access to
after-care services at any time through age
21. It eliminates procedural hurdles that
can stand in the way of youth getting the
help they need, when they need it. In very
rough terms, it mimics the experience of
youth raised in more typical circumstances,
who have the chance to experiment with
various levels of independence, secure in
the knowledge that if things go awry, they
will have somewhere to turn.
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Endnotes
1

See discussion of healthy young adulthood in Section II.A.2.

2

The 90-day waiting period, according to the Independent Living Coordinator in Arizona, is meant to ensure that the child truly
wants to enter foster care again, rather than just looking for a quick handout of money or services.

3

Florida has one of the most generous programs of services for youth who have aged out of care, continuing availability of all
Chaﬀee services until age 23. See Fl. Rev. Stat § 409.1451(5)(a)(3).

4

For a state-by-state summary of the services provided by various states with Chaﬀee funding, see www.fostercaretoadulthood.
wikispaces.com.
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CASAs for Older Youth
VII. Volunteer Advocates:
How to Help Older Youths
In many foster care cases, a Court Appointed Special Advocate, or CASA, plays an
important role. Under some models, the
CASA serves as the only legal representative for a foster child. Under others, the
CASA supplements the work of the child’s
lawyer. In our view, it is never appropriate for a CASA to substitute for a lawyer,
particularly in cases involving adolescents
and young adults. As discussed in Section
IV.B.3, client directed legal representation
is developmentally appropriate for older
youth and can facilitate youths’ central participation in the court and agency planning
process. That being said, CASAs can still
make an important contribution in these
cases and can play a special role in supporting foster youths’ transition to adulthood.
In this section, we recommend that the
CASA program and CASA volunteers alter
their role when appointed to older youth or
when the children they represent become
adolescents. In particular, we recommend
specialized recruitment and training of
CASAs for older youth that prepares them
to help youth to make and act on their
own plans, to understand and exercise their
rights, and to develop permanent connections with family or other important
adults.
A. Background
The CASA program was developed to expand the juvenile court’s ability to assess
children’s circumstances before making
decisions with life-long consequences for
families. In 1977, in Seattle, Washington,
Judge David Soukup established the ﬁrst
program of its kind that employed volun-

teers from the community to serve as the
“eyes and ears of the court.” Similar programs followed, and in 1982, the National
CASA Association was established to act as
an overarching organization for the growing number of local programs. The mission established by National CASA is “together, with its state and local members, to
support and promote court-appointed volunteer advocacy for abused and neglected
children so that they can thrive in safe, permanent homes.” With minor deviations,
all state and local programs operate under
the same general mission statement. Currently CASA has over 50,000 volunteers in
over 900 programs. These volunteers have
been appointed by judges to assist in the
cases of over 225,000 abused and neglected
children.1
Once a volunteer has passed a background
check, he or she is expected to undergo
training and make a commitment to volunteer for a period of twelve to eighteen
months. In training, volunteers learn the
role they are expected to play, the structure
and organization of the program, and the
relevant child welfare law. Upon completion of training, volunteers are assigned
to a case. Because there are not enough
CASAs for every child, CASAs are generally appointed in cases where the judge has
identiﬁed special problems or risks. The
volunteer investigates the case and develops
an on-going relationship with the child to
help assess the child’s wants and needs.
CASA volunteers take on one child, or one
sibling group, at a time so that they can get
to know the children and ensure their interests are properly represented in court. They
spend considerably more time with these
children (averaging 10 hours per month)
than can caseworkers or lawyers, who typically carry heavy caseloads. Moreover, most
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CASAs stay involved for the length of the
case, providing some continuity to oﬀset
the problems created by frequent turnover
among caseworkers. Because of the CASA’s
singular focus on the needs and interests of
one child or sibling group, and because of
the attention and commitment asked of the
CASAs, courts generally show considerable
deference to their observations and recommendations.
B. Limitations of CASA When Serving
Older Youth
While CASA serves children of all ages,
the current model is best designed to serve
younger youth and, in several ways, the current model is not ideally suited to address
the needs of older youth. For example, the
current twelve to eighteen month volunteer commitment only seems adequate if
the CASA is serving a young child likely
to ﬁnd a permanent home within that
time period. But if a CASA volunteer is
appointed to serve a ﬁfteen year old, it is
likely that the case will stay open for at least
three more years, and possibly six, if the
youth lives in a jurisdiction that allows care
to be extended to twenty-one. Additionally, the volunteer training focuses on how
to help secure safety and permanence primarily through return home or adoption,
not on the issues discussed in this protocol
that will matter for the youth aging out.
Finally, current CASA volunteers advocate
“in the best interest of the child,” but for
older youths this standard is inappropriate,
and the focus should be on actively engaging the youth in making her own choices.
C. A New Focus
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As an organization that has the opportunity
to engage individual foster youth directly,

CASA stands in a position to provide signiﬁcant support to foster youth aging out
of care. Because the role of CASAs for
older youth should be considerably diﬀerent from their role for younger children,
and because the issues facing youth aging
out would likely appeal to a diﬀerent set of
volunteers than those interested in helping
young children, the CASA program should
recruit a separate set of volunteers for cases
involving older youth. This separate group
of volunteers should, in turn, undertake
diﬀerent tasks, for which they could be prepared through specialized training.
1. Recruiting a New Set of Volunteers
While there are no age-based selection criteria for the appointment of CASA volunteers, the traditional focus of their work, as
with the court, has been on younger children, where the court’s concerns for safety
and permanence focus on the choice between returning a child to his birth parents
and adoption. But these are not, for the
most part, the safety and permanency issues that are relevant to a sixteen-year-old
who is living in a group home. For this reason, we recommend targeting, recruiting,
and training speciﬁc volunteers to handle
the cases of older youth to better serve their
legal and developmental interests.
Some local CASA organizations have begun to take the lead in fashioning programs
speciﬁcally designed for older youth. One
notable example in California is the CASA
program in San Diego, called Voices for
Children. This program has established
several categories of volunteers, including
their Court Appointed Special Monitors
(CASM), who are assigned to children who
are expected to age out of the system. These
CASMs make a somewhat longer commit-
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ment than the more traditional CASAs and
are trained to ensure that children in longterm foster care receive the services they
need to prepare them for independence.2
Ideally, a volunteer assigned to a youth who
is expected to age out of the system will remain involved as long as the youth remains
in the child welfare system. Because this is a
predictable length of time, volunteers could
be asked, at the outset, to make a commitment for the number of years remaining in
a young person’s eligibility for foster care.
Identifying a separate group of volunteers
speciﬁcally interested in older youth and
more focused on advocating for their legal
entitlements prior to emancipation will allow for this sort of specialization as well as
a better match of temperament and skills
between the volunteer and youth.
2. The Role of CASAs for Older Foster
Youth
Most conventionally, CASAs for older
youth can be expected to play a monitoring
role, ensuring that the child welfare agency
is making suﬃcient eﬀorts to meet the foster
youths’ needs and prepare them for adulthood. In fulﬁlling this monitoring role,
CASAs can employ the same developmental and discharge checklists we advocate for
courts in Section III.A. and B. See Appendices: Model Legislation and Model Court
Checklists; Preparation for Independence.
CASAs for older youth could signiﬁcantly
enhance their assistance if, in addition to
this monitoring, they helped youth to (1)
develop their own plans for the future, (2)
understand and exercise their legal rights,
and (3) develop their relationships with
individuals who could serve as long-term
sources of support. The discussion that
follows considers some of the mechanisms
CASAs could employ to fulﬁll these roles

and the form that training should take to
equip them for the task.
a. Helping Foster Youth to Make and
Act on Their Own Plans
The training of CASA volunteers for older youth should prepare the volunteers to
help young people take the actions and
achieve the outcomes that they have chosen
for themselves. This is a radically diﬀerent
orientation than that of the conventional
CASA volunteer. While young children
may be well served by CASAs who make
their own assessment of children’s best
interests, such an approach will only undermine a young person’s preparation for
independence. To be eﬀective with older
youth, CASAs must learn to oﬀer support
and advocacy in court that furthers the
youths’ own vision of their best interests.

To be
eﬀective with
older youth,
CASAs must
learn to oﬀer
support and
advocacy
in court that
furthers the
youths’ own
vision of their
best interests.

One of the ways to encourage youth to take
command of their own lives is to connect
them with a youth advocacy organization
in their state or community. See Appendix:
Youth Advocacy Organizations. As discussed in Section III.A., foster youth participation in these organizations gives them
valuable experience taking responsibility,
interacting with peers, and exercising real
inﬂuence in an area where their expertise
is recognized and valued. Because many
foster youth are not even aware of the existence of these organizations or, perhaps,
doubt the value of their participation, a
CASA can provide signiﬁcant assistance to
a foster youth simply by helping him make
an initial connection with a youth organization.
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b. Helping Youth to Understand and
Exercise Their Rights

While a lasting
relationship
may develop
between a CASA
and a youth, the
CASA can better
serve youth, in
the majority of
cases, by helping
them to develop
relationships
with adults who
are already
important to
them.
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Helping foster youth to understand their
rights and how to exercise them will empower youth and encourage them to exercise control over the plans they have made
in anticipation of discharge from the system. To equip a CASA volunteer to help a
young person understand her legal rights,
the training program should provide materials that set out these rights in terms that
both the volunteer and the youth can clearly understand. Voices for Children in San
Diego has several pages in their training
documents that recognize the importance
of teaching youths their rights. These pages
consist of poster-like handouts that can be
distributed to youth. In a simple way, they
explain to youth their educational rights
including their right to due process when
faced with disciplinary action in school.
Another page informs youth of their special education rights, and how they can
seek such assistance.
Where youth and CASA are well informed
about the youth’s rights, the CASA can
support the youth’s exercise of those rights.
Thus, for example, a youth who is expelled
can turn to her CASA for assistance in asserting her due process rights. The CASA
can help the youth with the logistics (How
is a meeting requested?) and can attend the
meeting with the youth to provide support,
as a parent would generally do for youth
living at home. While assistance in exercising rights might be provided more eﬀectively by a lawyer, a CASA, who is assigned
to only one youth or case, will likely have
more time to assist the youth in contexts
that extend beyond juvenile court. Moreover, while we do not recommend this approach, some CASAs may serve as the sole
legal representative for youth in some juris-

dictions. Where a youth has both a CASA
and a lawyer, a CASA will sometimes be
most eﬀective, in advocating for a youth
whose legal rights are implicated, by helping to connect that young person with her
lawyer.
c. Helping Youth to Develop LongTerm Supportive Relationships
As discussed earlier in this protocol, a primary need of older foster youth is to develop connections with adults who can
provide them with meaningful and lasting
support as they transition to independence.
While many CASA volunteers do form a
close relationship with the youth to whom
they are assigned, they should not be expected to serve as the primary, permanent
source of support for these youth. It is unrealistic to expect youth to form a close,
lasting relationship with an individual who
has been assigned to them relatively randomly through a court process, no matter
how caring that individual. And it is also
unrealistic to demand of volunteers, before
they have even formed a relationship with
a youth, that they commit to life-long involvement with that youth. While a lasting relationship may develop between the
CASA and youth, the CASA can better
serve youth, in the majority of cases, by
helping them to ﬁnd and develop relationships with adults who are already important to them.
Finding people whom the youth identiﬁes as possible long-term sources of support, and encouraging the development
of a relationship between the youth and
those individuals, should be a large focus
for CASA volunteers. Because children
who remain in the child welfare system
into late adolescence typically experience
many moves in foster care, they frequently
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lose contact with caring individuals from
earlier stages in their lives. Identifying and
locating these individuals can be extremely
time consuming, and, without the help of
a volunteer, may not ever be accomplished.
In California, where eﬀorts to help youth
develop permanent connections have been
given priority in recent years, CASAs have
begun to be trained to use computer search
tools to help youth identify extended family members, sometimes in large numbers,
who had not previously been identiﬁed by
the child welfare system. The California
experience suggests that one of the most
important aspects of this training is teaching the CASA volunteers how to solicit the
input of youth in a manner that encourages
the youth to take the lead in identifying individuals to contact.
Sometimes, simply locating an individual
identiﬁed as important to a child can set
in motion the reestablishment of the relationship. As one striking example, a CASA
volunteer in California recounts her experience helping a youth, who identiﬁed a bus
driver from years’ past as a possible source
of friendship and support. After considerable eﬀort, the CASA located the bus driver and asked her if she would be able and
willing to step in and provide a relationship
with the youth that might help support her
into adulthood. While it took some time
to get reacquainted, the youth has now
been integrated into the bus driver’s family.
She has a place she can go for holidays and
a person to whom she can turn when looking for support. Without the involvement
of the CASA, that initial, time-consuming
eﬀort to locate the bus driver would probably never have occurred.
In many cases, however, identifying and
locating an individual is only the ﬁrst step
in a delicate process of developing a rela-

tionship. In training, volunteers should be
prepared to make the initial communication and to approach the issue of reconnection in small steps, ﬁrst proposing a simple
meeting, to allow the two to get reacquainted. Additionally, training should be aimed
at dispelling biases that may interfere with
the CASA’s support for the youth’s choice
of individuals with whom she hopes to
reconnect. One of the primary obstacles
identiﬁed in a California Permanency for
Youth Project3 report in reconnecting foster
youth with adults was a bias of children’s
representatives and case workers against the
children’s relatives. CASA volunteers may
presume that a youth’s history of removal
for abuse and neglect, and the subsequent
failure of the child welfare system to identify family members with whom the youth
could live, indicates that the family, as a
whole, is an inappropriate source of support for the youth. Recognizing that youth
tend to return to their families, regardless
of that history, and that the family members the CASA could help identify could
be those in a better position to provide supports than those from whom a child was removed, it is essential that the CASA come
to understand the value of supporting the
youth’s exploration of those family relationships. Respecting the youth’s decisions and
desires by respecting the people with whom
the youth would like to reconnect is vital,
both to the success of the eﬀorts at reconnection and to preserve the youth’s trust in
her relationship with the CASA.
As noted, a CASA volunteer’s involvement
with an older foster youth has the potential for fostering a long-lasting relationship
between the child and the CASA volunteer
herself. In many cases, CASA volunteer
advocates report continued contact with
youth well into adulthood, because both the
youth and volunteer wanted the connec-

It is essential
that the CASA
respect the
youth’s interest
in reconnecting
with family.
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tion to continue. In speaking with CASA
volunteers, we heard of ongoing relationships with former foster youth who called
their CASAs to seek advice, to vent about
ongoing problems with birth families, and
even to invite them into the delivery room
for the birth of a child. While this ongoing
relationship should not be expected in every case, it can oﬀer an invaluable ongoing
source of support for a young person, even
if it only supplements other relationships
that will carry into adulthood.
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Endnotes
1

For more information about the CASA program, see the National CASA website, www.nationalcasa.org.

2

For more information about California’s local CASA programs, see www.californiacasa.org.

3

For more information about the work of the California Permanency for Youth Project, see www.cpyp.org.
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Law Governing Post-Minority Parental Support
State by State

19 or when child graduates
from high school.

18, or 19 if child in high
school or equivalent and
residing with parent.

18 or until high school
graduation, but not past 19.

Alaska

Arizona

Age of Majority for
Child Support

Alabama

State

Legislation Regarding
Ongoing Dependence for
Insurance Coverage?

Note: Particularly helpful language has been highlighted.

Courts may not require either parent to pay college
support, even with agreement. H.P.A. v. S.C.A., 704
P.2d 205 (Alaska 1985).

Courts have discretion; will impose without prior
agreement. Ex parte Bayliss, 550 So. 2d 986 (1989);
Ala. Code § 30-3-1.

Will impose post-secondary
support obligation?

If disability prior to majority. Courts may orNo statute or case law holding parents to a duty to
der support past majority if child is physically college support in absence of agreement.
or mentally disabled. Ariz. Rev. Stat. Ann. §
25-320E (2004).

If disability prior to majority. Parental duty
of support continues beyond majority where
adult child incapable of supporting himself by
reason of mental or physical disability. Streb v.
Streb, 774 P.2d 798, 800 (Alaska 1989).

If disability arises prior to majority. Alabama Supreme Court has established that, in
absence of express statutory prohibition, it is
“parents’ [duty] to support their children who
continue to be disabled beyond their minority.” Ex parte Brewington, 445 So. 2d 294, 297
(Ala. 1983).

Will impose obligation to
support adult disabled child?

• IF: State imposes post-secondary support obligations when children can beneﬁt so that children can transition to adulthood successfully,
o THEN: Foster care jurisdiction and services should be extended to at least 21 to help youth transition successfully to independence.

• IF: State revives the duty to support adult disabled children when disability occurs past majority,
o THEN: Youth should have a right of return to foster care for a period after emancipation.

• IF: State requires insurers to continue coverage for dependent child up to age 25,
o THEN: Foster youth should have access to medical insurance as dependents of the foster care system through age 25.

• IF: State extends age of majority for child support to 21,
o THEN: Foster care jurisdiction should be extended to at least 21.

Instructions: Use examples of instances where states extend support obligations beyond the age of 18 or graduation from high school to argue for extended foster care jurisdiction or reform in the process of transition to independence. For example:
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Later of 18 or high school
graduation.

18, or the earlier of high
school graduation or turning 19.

19 or judicial termination.

California

Colorado

Age of Majority for
Child Support

Arkansas

State

Child considered dependent for insurance
purposes until 25 (even if not enrolled in educational institution) if unmarried, ﬁnancially
dependent, or shares same permanent address
as covered caregiver.

Legislation requiring no age limit termination
for dependent child incapable of self-support
pending. CA A.B. 910.

Legislation Regarding
Ongoing Dependence for
Insurance Coverage?

Note: Particularly helpful language has been highlighted.

Will impose post-secondary
support obligation?

Prior to majority. “If a child is physically or
mentally incapable of self-support when he
attains the age of majority, emancipation does
not occur, and the duty of parental support
continues for the duration of the child’s disability.” Koltay v. Koltay, 667 P.2d 1374, 1376
(Colo. 1983); Colo. Rev. Stat. § 14-10115(13)(a)(II)(2007) and (15)(a)(II)(2007).

Parents have a duty to support a child of any
age who is incapacitated from earning a
living and without suﬃcient means. Cal.
Fam. Code § 3910 (2004); See also Culp v.
Culp, D279304 at 2 (Cal. Super. Ct. Dec. 29,
2000).

Courts may order both parents to contribute to education expenses of child, but if educational support
is ordered, child support must be terminated. Colo.
Rev. Stat. §§ 14-10-115(15); In re marriage of Robb,
934 P.2d 927 (Colo. Ct. App. 1997).

Courts will impose support obligation. If college is
in best interests of the child, then support order can
include requirement that a parent pay so long as
court thinks parent is ﬁnancially secure. Hale v. Hale,
132 P.2d 67, 69 (Cal. App. 3d Dist. 1942).

If disability prior to majority. Courts may orNo statute or case law holding parents to duty to colder continuation of support even after disabled lege support without agreement.
child reaches majority.

Will impose obligation to
support adult disabled child?

• IF: State imposes post-secondary support obligations when children can beneﬁt so that children can transition to adulthood successfully,
o THEN: Foster care jurisdiction and services should be extended to at least 21 to help youth transition successfully to independence.

• IF: State revives the duty to support adult disabled children when disability occurs past majority,
o THEN: Youth should have a right of return to foster care for a period after emancipation.

• IF: State requires insurers to continue coverage for dependent child up to age 25,
o THEN: Foster youth should have access to medical insurance as dependents of the foster care system through age 25.

• IF: State extends age of majority for child support to 21,
o THEN: Foster care jurisdiction should be extended to at least 21.

Instructions: Use examples of instances where states extend support obligations beyond the age of 18 or graduation from high school to argue for extended foster care jurisdiction or reform in the process of transition to independence. For example:

Law Governing Post-Minority Parental Support
State by State

18, or earlier of high school
graduation or 19.

21 or emancipation.

18, or 19 if child will graduate from high school by that
age.

18, up to 20 if still in secondary school.

18, up to 23 if child enrolled at accredited higher
educational institution.

18, up to 19 if enrolled in
formal education.

18, or earlier of high school
graduation or 19.

Delaware

District of
Columbia

Florida

Georgia

Hawaii

Idaho

Illinois

Age of Majority for
Child Support

18, or 23 if enrolled full
time at post-secondary
institution.

State

Connecticut
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Parents have no duty to support an adult
disabled child beyond the age of majority.
Ga. Code Ann. § 19-6-15 (2004). Proposed
amendment would extend coverage to adult
disabled children whose disability arose prior
to majority. H.B. 540.

Both parents have duty to support if disability
arises prior to majority. Fla. Stat. Ann. §
743.07(2) (2005).

Court has discretion to order ﬁnancial assistance
for child’s education, only until the child reaches
20. Ga. Code Ann. § 19-6-15(e).

Courts will compel postsecondary support upon a
ﬁnding of actual “dependency,” but college alone
does not necessarily render a child dependent. Slaton
v. Slaton, 428 So.2d 347 (Fla. Dist. Ct. App. 1983).

All minor children entitled to support. D.C. Code
§ 16-916, and minority extends to 21.

No statute or case law holding parents to duty to college support in the absence of agreement.

Under poor statute, parent may be ordered to
support adult child unable to provide for himself at any age, so as to avoid placing burden
on public resources. Del. Code Ann. Title
13, § 503 (1999).
Common law duty to support disabled adult
children of any age. Nelson v. Nelson, 548
A.2d 109, 111 (D.C. 1988).

Court may enter educational support order up to
the age of 23, only if it ﬁnds as a matter of fact that
it is more likely than not that parents would have
provided this support if family were intact. Child
must remain in good standing and make academic
records available to both parents. Conn. Gen. Stat.
§ 46b-56c.

Will impose post-secondary
support obligation?

Court may order support of disabled child
up to age 21. Conn. Gen. Stat. § 46b-84
(2007).

Will impose obligation to
support adult disabled child?

H.B. 3429 Pending—would require that no
insurer could exclude child under 25 if unmarried, ﬁnancially dependent and having same
legal residence.

Parents have a duty to support adult children
suﬀering from mental or physical incapacity
regardless of age. 750 Ill. Comp. Stat. Ann.
5/513 (2004 & Supp. 2006).

Common law duty to support adult disabled
child only if disability arose prior to majority.

Court may make provisions for education expenses
whatever the child’s age. Support terminates when
child receives baccalaureate degree. 750 Ill. Comp.
Stat. Ann. 5/513.

No statute or case law holding parent to duty absent
agreement.

Courts may order support for adult children for colAttempts to require extended dependent cover- Parents have statutory obligation to support
age did not pass out of committee in 2006.
adult disabled children. No language limiting lege. Haw. Rev. Stat. § 580-47.
to situations where disability arose prior to
majority. Haw. Rev. Stat. § 580-47 (1993
& Supp. 2005).

S.B. 238 pending—would require coverage
to age 25 if unmarried, with no dependents
of their own and no other health insurance.
Premiums may not exceed 102% of previous
annual premiums.

Policyholder’s dependent children must be
covered until 24 if residents of DE or full
time students. Premium can reﬂect extended
coverage, but may not exceed 102% of policy
cost before child turned 18. 18 Del. Code §
3354; § 3570.

H.B. 6055 pending—extends coverage until
19 or 23 if full-time students or 25 if they
do not have access to employer-sponsored
coverage. Insurers can reﬂect cost of extended
coverage in premium.

Legislation Regarding
Ongoing Dependence for
Insurance Coverage?

21 or emancipation.

18, until earlier of high
school graduation or 19.

18, to end of school year in
which child turns 18; may
be extended to 19 on agreement of parents.

18 or 19 if still in high
school.

Iowa

Kansas

Kentucky

Age of Majority for
Child Support

Indiana

State

Covered as dependents until 19, or 25 if
enrolled in educational institutions.

Legislation Regarding
Ongoing Dependence for
Insurance Coverage?

Note: Particularly helpful language has been highlighted.

“Support” means obligation which may include
support for child between ages of 18 and 22 who
is regularly attending an accredited school or is, in
good faith, a full time student in college or has been
accepted for the next term. Iowa Code § 598.1(8);
§ 598.1(9)

Child support order may include sums for child’s
education at institutions of higher learning, where
appropriate. Ind. Code § 31-16-6-2.

Will impose post-secondary
support obligation?

Support duty extends only to those children
who are mentally or physically incapacitated
upon reaching majority. Ky. Rev. Stat. Ann.
§ 405.020 (2004).

No statute or case law holding parents to duty in
absence of an agreement.

Parents have no statutory or common law duty No statute or case law holding parents to duty in
to support their adult children. Kan. Stat.
absence of an agreement.
Ann. § 59-2006 (2003); Arche v. U.S. Dep’t of
Army, 798 P.2d 477, 486 (Kan. 1990).

Statutory duty to support adult disabled children, even if disability arises past majority.
Iowa Code Ann. § 598.1(9) (2001).

Child must be disabled at the time the child
reaches majority for support duty to be
imposed. Ind. Code Ann. § 31-14-11-18
(2003).

Will impose obligation to
support adult disabled child?

• IF: State imposes post-secondary support obligations when children can beneﬁt so that children can transition to adulthood successfully,
o THEN: Foster care jurisdiction and services should be extended to at least 21 to help youth transition successfully to independence.

• IF: State revives the duty to support adult disabled children when disability occurs past majority,
o THEN: Youth should have a right of return to foster care for a period after emancipation.

• IF: State requires insurers to continue coverage for dependent child up to age 25,
o THEN: Foster youth should have access to medical insurance as dependents of the foster care system through age 25.

• IF: State extends age of majority for child support to 21,
o THEN: Foster care jurisdiction should be extended to at least 21.

Instructions: Use examples of instances where states extend support obligations beyond the age of 18 or graduation from high school to argue for extended foster care jurisdiction or reform in the process of transition to independence. For example:

Law Governing Post-Minority Parental Support
State by State

18 or 19 if still in high
school.

19 if still in high school or
emancipation.

18, or 21 if child domiciled
with parent or 23 if enrolled
in education program.

18, but may be ordered
until 19 ½ for completion
of high school, and beyond
by agreement.

18 or 20 if attending secondary school.

21

Maine

Maryland

Massachusetts

Michigan

Minnesota

Mississippi

Age of Majority for
Child Support

18 or emancipation; earlier
of high school graduation
or 19; or 22 if child is in
secondary school and developmentally disabled.

State

Louisiana
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HFO 475—pending. Extends age of dependency to 25 regardless of enrollment in
educational institution.

Any insurance policy covering a dependent
while enrolled must continue coverage for
12 months if student takes a leave of absence
from school due to illness or injury. M.C.L.A.
§ 550.1409a.

Dependents may stay on parent’s coverage two
years after losing I.R.C. dependent status, or
until 26 (whichever comes ﬁrst). Mass Gen.
Laws 175 § 108(3). Young adults aged 19-26
are eligible for lower-cost insurance coverage
tailored to meet their needs. Mass Gen.
Laws 176J § 10.

Insurer who provides coverage to dependents
over 18 enrolled in higher education may not
cut oﬀ coverage if they are only in school
part time due to documented disability. Md.
Code, Insurance, § 15-417.

19, or 25 if enrolled in postsecondary school.
Must be covered until 25 if dependents have
mental or physical disability which prevents
them from being enrolled in postsecondary
education. Me. Rev. Stat. Ann. Title 24-A,
§§ 2742 - 2742-B (2007).

Legislation Regarding
Ongoing Dependence for
Insurance Coverage?
No statute or case law holding parents to duty in
absence of an agreement.

Will impose post-secondary
support obligation?

Duty to support adult disabled children
implied in cases. See, e.g., Taylor v. Taylor, 478
So.2d 310 (Miss.1985).

Statutory duty to support adult disabled
children no matter when disability arises.
Minn. Stat. § 518A.26 Subd. 5 (2006).

Court has authority to order support beyond
the age of majority where adult child is disabled. See Blakely v. Blakely, 549 N.W.2d 575
(Mich. 1996), aﬃrming trial court order, 534
N.W.2d. 147 (1995).

Common law continuing obligation to
support disabled adult children. Feinberg v.
Diamant, 389 N.E.2d 998, 999 (Mass. 1979).

Strong common law tradition of requiring
support for disabled adult children, no matter
when disability arises. Now also statutory
duty. Md. Code Ann., Fam. Law § 13102(b) (2003).

College expenses may be ordered up to age 21.
Stokes v. Martin, 596 So.2d 879 (Miss. 1992).

No statute or case law holding parents to duty in
absence of agreement.

No statute or case law holding parents to duty in
absence of agreement.

Court may order support for child between ages
of 18 and 21 who is domiciled with parent and
principally dependent upon said parent for support. Court may also order support for a child up to
age 23 in school, up to a B.A. Mass Gen. Laws ch.
208 § 28; Doe v. Roe, 585 N.E.2d 340 (Mass. App.
Ct.1992).

Child support guidelines provide that court may consider under equitable powers the terms of any existing separation or property settlement agreement or
court order, including provisions for payment of
college expenses.

Parents are obligated to support adult disabled No statute or case law holding parents to duty in
child no matter when disability arises, acabsence of an agreement.
cording to case law, though statutory authority
is unclear. Baril v. Baril, 354 A.2d 392 (Me.
1976); See also Me. Rev. Stat. Ann. Title
19-A, § 1504 (1998).

Statutory duty to support adult disabled
children no matter when disability arises. La.
Civ. Code Ann. Art. 229 (1993).

Will impose obligation to
support adult disabled child?

18 or emancipation; to 19 if
enrolled in high school.

19

Montana

Nebraska

Legislation Regarding
Ongoing Dependence for
Insurance Coverage?

18, earlier of high school
H.B. 1071—pending. Requires coverage for
graduation or 21; or 22 if
dependent children with chronic illnesses
enrolled in vocational school until 25 or child marries.
or college.

Age of Majority for
Child Support

Missouri

State

Note: Particularly helpful language has been highlighted.

Court can consider child’s educational needs in
setting support award; Mont. Code Ann. § 40-4204(2)(d), but support beyond majority age is sharply
limited, § 208(5).

Parental obligation shall continue until earlier of
child completing education or reaching age 21, if
child enrolled in institution of higher education.
Mo. Rev. Stat. § 452.340.5 (West 2007).

Will impose post-secondary
support obligation?

Parents are not obligated to support their adult Court may not order support past the age of majority
disabled children.
over objection of any parent, absent a previous agreement between parties. Zetterman v. Zetterman, 512
N.W.2d 622 (Neb. 1994).

A parent is not obligated to support a child
who has reached the age of majority absent
written agreement or express provision in a
decree. Mont. Code Ann. § 40-4-208(5)
(2005).

Statutory duty to support any physically or
mentally incapacitated child, if also insolvent
and unmarried. Mo. Ann. Stat. § 452.340
(2003 & Supp. 2006); Court has said it does
not make sense to impose legal obligation to
support a child of minority age but not an
adult disabled child who is just as dependent
on the parent for care. Kramer v. Carroll, 309
S.W.2d 654, 660 (Mo. App. 1958)

Will impose obligation to
support adult disabled child?

• IF: State imposes post-secondary support obligations when children can beneﬁt so that children can transition to adulthood successfully,
o THEN: Foster care jurisdiction and services should be extended to at least 21 to help youth transition successfully to independence.

• IF: State revives the duty to support adult disabled children when disability occurs past majority,
o THEN: Youth should have a right of return to foster care for a period after emancipation.

• IF: State requires insurers to continue coverage for dependent child up to age 25,
o THEN: Foster youth should have access to medical insurance as dependents of the foster care system through age 25.

• IF: State extends age of majority for child support to 21,
o THEN: Foster care jurisdiction should be extended to at least 21.

Instructions: Use examples of instances where states extend support obligations beyond the age of 18 or graduation from high school to argue for extended foster care jurisdiction or reform in the process of transition to independence. For example:

Law Governing Post-Minority Parental Support
State by State

The later of 18 or high
school graduation.

Age of majority or as determined by court.

18 or 19 if still in high
school.

21 or emancipation as
determined by court.

18, or the earlier of through
secondary school or age 20.

New Hampshire

New Jersey

New Mexico

New York

North Carolina

Age of Majority for
Child Support

18 or 19 if still in high
school.

State

Nevada
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Pending—
S.B.03185 –unmarried and unemployed
college graduate may be dependent for family
coverage for period of one year after graduation.
A.B.02142- coverage for dependent children
enrolled full-time in accredited professional or
graduate school.

May not be terminated based on age before
25th birthday of dependent child, regardless
of whether enrolled in educational institution. N.M. Stat. Ann. § 13-7-8.

At option of insured parent, dependent may
be covered until 30 if they have no dependents of their own. Insurer may charge higher
rate, but must not exceed 3% of premiums.
N.J. Stat. Ann. § 17B:27-30.5.

Coverage may include dependents up to age
26, and must include dependents who are
mentally or physically incapable of earning a
living as long as incapacity remains. Also must
continue for one year for dependents who are
full time students if they had to take leave of
absence due to illness or injury. N.H. Rev.
Stat. Ann. § 415.5 (2007).

Legislation Regarding
Ongoing Dependence for
Insurance Coverage?

Parents are required to support children if the
children are disabled upon reaching majority.
N.C. Gen. Stat. § 50-13.8 (2005).

The New York legislature speciﬁcally amended
child support laws in 1966 to eliminate parental obligation to support children, including
those who are disabled, after a child’s twentyﬁrst birthday.

Common law duty to support adult disabled
child until need for support ceases, if disabled
prior to majority. Cohn v. Cohn, 934 P.2d
279, 281 (N.M. 1996).

Broad discretion. A parent is required to
support children until they have emancipated. When child is disabled, emancipation
does not occur automatically upon reaching
majority. Monmouth County Div. Soc. Servs.
v. C.R., 720 A.2d 1004, 1013-14 (N.J. Super.
Ct. Ch. Div. 1998).

State poor person statute imposes support
duty on person with suﬃcient means for “his
or her wife, husband, child, father or mother
when in need.” This would compel a revival
of support duties for adult disabled child.
N.H. Rev. Stat. Ann. § 546-A:2 (2006).

The handicap of the child must have occurred
before the age of majority for the duty of ongoing support to apply. Nev. Rev. Stat. Ann.
§ 125B.110 (2004).

Will impose obligation to
support adult disabled child?

No statute or case law holding parents to duty in
absence of agreement.

Court may order postsecondary support, or support
for private school or enriched education, but parent
may not be directed to pay support for a child over
21 absent express agreement. N.Y. Do. Re. Law §
240(1-b)(c)(7); Setford v. Cavanaugh, 572 N.Y.S.2d
591 (1991).

No statute or case law holding parents to duty in
absence of agreement.

Court has discretion to award payment of college
support and expenses even though child has reached
age of majority. Newburgh v. Newburgh, 443 A.2d
1031 (N.J. 1982).

Court may order support for college expenses for
adult children in appropriate circumstances. Gnirk
v. Gnirk, 589 A.2d 1008 (N.H. 1991).

No statute or case law holding parents to duty in
absence of agreement.

Will impose post-secondary
support obligation?

18, or to graduation or 19 if
in high school.

Later of 18 or high school,
but not past 19.

18 or until child completes
high school.

Ohio

Oklahoma

Age of Majority for
Child Support

North Dakota

State

Legislation Regarding
Ongoing Dependence for
Insurance Coverage?

Note: Particularly helpful language has been highlighted.

Court has no authority to order support for college
expenses. Larson v. Larson, 694 N.W.2d 13 (N.D.
2005).

Will impose post-secondary
support obligation?

Court may order support for adult disabled
No statute or case law holding parents to duty in
child if disability exists or cause of disability
absence of agreement.
is known to exist on or before child’s 18th
birthday. Okla. Stat. Ann. Tit. 43, § 112.1A
(2006).

Domestic relations court has jurisdiction to or- No statute or case law holding parents to duty in
der continuing support after majority if child
absence of agreement.
is physically or mentally disabled to point of
being incapable of maintaining herself. Castle
v. Castle, 473 N.E. 2d 803, 807 (Ohio 1984).

While child support obligations generally end
when the child graduates from high school or
reaches majority, whichever comes ﬁrst, court
has authority to order ongoing support where
the court “determines support to be appropriate.” N.D. Cent. Code § 14-09-08.2(6)
(2004).

Will impose obligation to
support adult disabled child?

• IF: State imposes post-secondary support obligations when children can beneﬁt so that children can transition to adulthood successfully,
o THEN: Foster care jurisdiction and services should be extended to at least 21 to help youth transition successfully to independence.

• IF: State revives the duty to support adult disabled children when disability occurs past majority,
o THEN: Youth should have a right of return to foster care for a period after emancipation.

• IF: State requires insurers to continue coverage for dependent child up to age 25,
o THEN: Foster youth should have access to medical insurance as dependents of the foster care system through age 25.

• IF: State extends age of majority for child support to 21,
o THEN: Foster care jurisdiction should be extended to at least 21.

Instructions: Use examples of instances where states extend support obligations beyond the age of 18 or graduation from high school to argue for extended foster care jurisdiction or reform in the process of transition to independence. For example:

Law Governing Post-Minority Parental Support
State by State

Later of 18 or completion of
high school.

18, or sooner of 90 days
past high school graduation
or 19.

18 or graduation from high
school.

18 or 19 if attending secondary school.

Pennsylvania

Rhode Island

South Carolina

South Dakota

Age of Majority for
Child Support

18, or 21 if in school at
least half-time.

State

Oregon
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Cannot terminate insurance for dependent
before 19, or 24 if enrolled in educational
institution. If dependent remains full time
student upon attaining 24 but not exceeding
29, insurer shall continue to provide coverage at insured’s option. S.D. Codified Laws
§ 58-17-2.3 (2007).

19 or ﬁnancially dependent students until
25, or any age if child is mentally or physically impaired. R.I. Gen. Laws § 27-18-59
(2007).
Pending—S.B. 255—extends coverage to
dependents under 30 with no dependents
S.B. 327—extends coverage to dependents
under 25 and unmarried
S.B. 793—extends coverage to dependents under 30 with no dependents, allows additional
premium to be charged.

Dependent includes elderly parents and
disabled adult children. Or. Rev. Stat. §
735.720

Legislation Regarding
Ongoing Dependence for
Insurance Coverage?

Cases recognize court’s authority to order parents to support adult disabled children when
these children were helpless and incapable
as minor children. Jameson v. Jameson, 306
N.W.2d 240 (S.D. 1981), but no parallel authority recognized in statute; S.D. Codified
Laws § 25-7-9 (2004).

Court may order parents to continue supporting adult disabled child, because support is
in the best interest of the child and the state,
and is conducive to the welfare of the family.
S.C. Code Ann. § 20-7-420(17) (1985 &
Supp. 2005).

Courts may order support for disabled child
until the child’s twenty-ﬁrst birthday. R.I.
Gen. Laws § 15-5-16.2 (2003).

Statute states parents “may be liable for support of their children who are 18 years or
older.” 23 Pa. Cons. Stat. Ann. § 4321(3)
(2001). Court has interpreted to require
support if child’s physical or mental disability
existed when he reached majority and this
prevents him from self-supporting. Hanson v.
Hanson, 625 A.2d 1212, 1214 (Pa. Super. Ct.
1993).

“Parents are bound to maintain children
who are poor and unable to work to maintain themselves.” Or. Rev. Stat. § 109.010
(2003). No language limiting to incapacity
prior to majority.

Will impose obligation to
support adult disabled child?

No statute or case law holding parents to duty in
absence of agreement.

Cases establish courts may order college support.
Risinger v. Risinger, 253 S.E.2d 652 (1979). Family
court judge may require postsecondary support
where there is evidence that 1) child will likely beneﬁt from college 2) child can at least make satisfactory grades 3) child cannot otherwise go to school 4)
parent has ﬁnancial ability to pay. West v. West, 419
S.E.2d 804 (S.C. Ct. App. 1992).

Court may consider need and capacity of child for
higher education in determining amount and time
period of support order. R.I. Gen. Laws, § 15-8-18.

No statute or case law holding parents to duty in
absence of agreement. This was a change as of Curtis
v. Kline, 666 A.2d 265 (Pa. 1995), which ruled that
forced college payments violated the U.S. Constitution.

Court authorized to order support for child regularly attending post-secondary education up to age
21. Or. Rev. Stat. § 107.108.

Will impose post-secondary
support obligation?

18, or until high school
graduation.

Later of 18 or graduation
from high school.

18 or when child graduates
from high school.

18 or high school graduation.

Texas

Utah

Vermont

Age of Majority for
Child Support

Tennessee

State

If insurance covers dependents after 18, must
continue for medically necessary leave of absence from school for up to 24 months. Also
must continue to cover mentally or physically
incapable dependents past limiting age. 8 Vt.
Stat. Ann. § 4089d.

Coverage must continue until dependent’s
26th birthday regardless of whether enrolled
in higher education. Utah Code Ann. §
31A-22-610.5.

Dependent status until 25 or older in some
cases. Tex. Ins. Code Ann. § 1201.053
(2007).

Legislation Regarding
Ongoing Dependence for
Insurance Coverage?

Note: Particularly helpful language has been highlighted.

Courts have discretion to order support to age 21.
Utah Code Ann. § 15-2-1.

No statute or case law holding parents to duty in
absence of agreement.

Exception to rule that common law duty to
support ends at majority is when children are
disabled and unable to support themselves.
For these children, parent’s duty continues.
Rowell v. Town of Vershire, 19 A. 990, 990 (Vt.
1890).

Extension of support beyond age 18 permitted if
child enrolled in joint high school/junior college
program. Tex. Fam. Code Ann. § 154.002.

No statute or case law holding parents to duty in
absence of agreement.

Will impose post-secondary
support obligation?

Parents may be ordered to support adult
disabled children when they are at risk of
burdening the public. Utah Code Ann.
§§ 78-45-2, 78-45-3(1), 78-45-4(1) (2002).

Parents obligated to support adult disabled
children who were disabled prior to attaining
majority. Tex. Fam. Code Ann. § 154.001
(2006).

In case of adult disabled child, a conservator
is to be appointed who can seek support from
parents. Day v. Gatewood, 1999 Tenn. App.
Lexis 285.

Will impose obligation to
support adult disabled child?

• IF: State imposes post-secondary support obligations when children can beneﬁt so that children can transition to adulthood successfully,
o THEN: Foster care jurisdiction and services should be extended to at least 21 to help youth transition successfully to independence.

• IF: State revives the duty to support adult disabled children when disability occurs past majority,
o THEN: Youth should have a right of return to foster care for a period after emancipation.

• IF: State requires insurers to continue coverage for dependent child up to age 25,
o THEN: Foster youth should have access to medical insurance as dependents of the foster care system through age 25.

• IF: State extends age of majority for child support to 21,
o THEN: Foster care jurisdiction should be extended to at least 21.

Instructions: Use examples of instances where states extend support obligations beyond the age of 18 or graduation from high school to argue for extended foster care jurisdiction or reform in the process of transition to independence. For example:

Law Governing Post-Minority Parental Support
State by State

18 or to graduation if before
19.

18 or up to 20 if enrolled
in secondary school.

18, or earlier of high school
graduation or 19.

18, up to 21 for secondary
education.

Washington

West Virginia

Wisconsin

Wyoming

Age of Majority for
Child Support

18, or earlier of high school
graduation or 19.

State

Virginia

129

Legislation Regarding
Ongoing Dependence for
Insurance Coverage?

Parents have a duty to support adult disabled
children when disability prevents them from
becoming emancipated, regardless of age.
Wyo. Stat. Ann. § 14-2-204(a) (2005).

Recognizing court’s authority to order support
“for child” beyond the age of majority. Wisc.
Stat. Ann. § 769.101 (2001).

Court may order support for adult disabled
child, provided child is unmarried, isolated,
residing with parent, and was not emancipated when disability occurred, regardless of
whether disability occurred before or after
age of majority. W. Va. Code Ann. §§ 4811-103(a)-(b); 2-3-1 (2006).

Court may order support of adult disabled
child. Wash. Rev. Code § 26.19.035(1)(f ).

Court may order support for adult disabled
child who is unable to support herself, unable to live independently, and resides with
parents. Va. Code Ann. § 20-61 (2004); §
20-124.2(C) (Supp. 2006).

Will impose obligation to
support adult disabled child?

No statute or case law holding parents to duty in
absence of agreement.

No statute or case law holding parents to duty in
absence of agreement.

Court may award college support. W. Va. Code
§ 48-13-702(b)(2).

Discretion to court to award college support according to enumerated factors. Wash Rev. Code
§ 26.19.090.

No statute or case law holding parents to duty in
absence of agreement.

Will impose post-secondary
support obligation?

Law Governing Post-Minority Parental Support
State by State

Model Legislative Testimony
(This testimony, using Utah as a model, is oﬀered as an example of how a legislative witness can
rely on a state’s law governing parents’ obligations to their adult children to argue for continuing
support for foster youth to at least age 21.)

Introduction
I am pleased to appear before the [Subcommittee] today to testify in support of amending
[Utah Code Ann. § 78-3a-104(e) (2006)], on behalf of [Foster Youth Advocacy Organization]. We propose changing the deﬁnition of “child” for the purposes of child welfare
involvement and court jurisdiction over foster youth from the current age of 18 to age 21.
Young people who grow up in foster care face daunting odds when they “age out” of that
system as adults. Many of them ﬁnd themselves without a job and without a home. Before
long, many are incarcerated, and others become parents before they are ready. Staying in
school is fraught with obstacles, from unaﬀordable tuition, to episodic housing, to a lack of
academic and emotional support. Whatever their obstacles and opportunities, foster youth
are far more likely than other young people to face those obstacles and opportunities alone.
Clearly, we are failing these young people.
We know from our own life experience, now well supported by sociological research, that
the adulthood acquired at age 18 is, for most of us, an option to be exercised rather than a
mandatory transformation. We may declare our independence most forcefully as we blow
out our 18 candles, but we will, more likely than not, crawl into bed at our parents’ house
when the celebrating is over. For most of us, the ﬁrst decade of adulthood is a patchwork of
dependence and independence. We try out jobs, apartments, and relationships, and when
they do not work out, we can retreat to the emotional and ﬁnancial support of our parents.
Our ongoing dependence serves as both safety net and stepladder. When we rely on parents
to help us gain an advanced education, our independence will be more successful, by many
measures, for being delayed.
In contrast, foster children in most states are forced to take full responsibility for themselves
the moment the law allows them to do so, and the state sheds most or all of its involvement
the moment foster youth are out of their custodial control.
While a system of laws, courts, state employees and their contractors can never match what
families provide in unconditional love, single-minded loyalty, powerful attachments, and
depth of insight, we owe it to those for whom we have taken over as parent our best attempt to give them what we expect other parents to provide. This requires that the system
be ﬂexible and responsive, and that it gives young adults the ability to move in and out of
relative independence. It also requires that supports be tied to needs and abilities, rather
than oﬀered as rewards for those perceived to be doing best. Like any family, budgetary
considerations will inevitably have some eﬀect on the supports aﬀorded, but, like any family,
the commitment to support should not end because the dollars are short. Finally, to be ef-
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fective, the system of supports must engage former foster youth in decision making as adults
who are now in charge of their own fates.
Ongoing court involvement in young adulthood greatly enhances the ability of the system
to oﬀer eﬀective and age-appropriate support to former foster youth. Where the court
remains involved, youth are more likely to receive the support to which they are legally
entitled, and they are more likely to be involved in thoughtful planning about their futures.
This conclusion is based on research by the University of Chicago Law School’s Foster Care
Project, and on the comprehensive longitudinal research of the Chapin Hall Center for
Children.1 Chapin Hall’s ongoing study of approximately 700 youth who are aging out of
the foster care system has found that youth who remain in the child welfare system with
court oversight beyond the age of 18 do signiﬁcantly better than those who are discharged
at 18 from that court-involved system. These youth appear to do better than discharged
youth, even when those discharged youth are said to be entitled to the same set of supports
(such as housing and educational supports) as the court-involved youth.
Furthermore, though parental obligations are generally thought to end as a matter of law
at 18, the laws of many states, including ours, impose obligations of support on parents of
adult children in a growing set of circumstances. Most of the justiﬁcations advanced by
state courts and legislatures apply with equal, if not greater, force in the foster care context.
These laws, we suggest, support imposing a parallel obligation on the state, as parent, to
support the foster children who grew up in care into young adulthood.
[Utah’s] current system, which terminates court jurisdiction at the age of 18, is out of step
with both current thinking about development and the transition to adulthood nationwide,
and with the way we have deﬁned support obligations and dependence in our own legislature and case law. We support amending [Utah Code Ann. § 78-3a-104(e)] to bring it in
line with [Utah’s] already existing conceptions of ongoing dependence in the transition to
adulthood.
Ongoing Dependence for Insurance Purposes in [Utah]
[Utah Code Ann. §31A-22-610.5] states that health insurance carriers must allow children
to remain dependents under their parent’s insurance coverage until the age of [26]. This
legislation reﬂects [Utah]’s recognition of the need for longer-term caregiver support as
youth transition into adulthood. Such law also responds to the staggering growth rate of the
uninsured population in this country, many of whom fall between the ages of 19 and 34.
Youth who have transitioned out of foster care by age 18, however, appear to be among the
most likely to be without health insurance. While Chapin Hall’s study of the adult functioning of former foster youth reveals that only 47.1 percent of youth who are no longer
in care at age 19 have health insurance, it also reveals that almost all (if not all) youth who
remain in care are insured at that age. The lack of insurance translates into a lack of neces132

Mark E. Courtney, et al., Midwest Evaluation of the Adult Functioning of Former Foster Youth:
Outcomes at Age 19, 44 Chapin Hall Working Paper (2005), available at www.chapinhall.org.
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sary medical care for youth who transition out of foster care at the age of 18, as [Utah] forces
them to do. According to Chapin Hall data, youth who do not remain in care at age 19 are
more than ﬁve times as likely to forgo or be denied medical care that they need. Allowing
courts to retain jurisdiction over foster youth to the age of 21 can serve our important state
goal of ensuring that the number of uninsured youth does not continue to grow at a staggering pace.
Family Court Discretion to Order Support to age 21
[Utah Code Ann. §15-2-1] gives family courts discretion to order child support until the
age of 21. [Utah] is not alone. In fact, half the states, as well as the District of Columbia,
allow courts to order support past the age of majority, generally for the purposes of postsecondary education. This is because these states, like [Utah], recognize that family courts
are in a unique position to mitigate some of the harms that children of divorced parents
might incur as a result of the economic and emotional repercussions of divorce.
The harms with which these states are concerned are well-documented by researchers. However, the harms which foster youth face when emancipated from foster care have been documented to be much greater. These youth, at age 19, are less likely to have obtained a high
school degree or GED, for example. They are far less likely to go to college. They are far
more likely to experience such economic hardships as homelessness, joblessness or lack of
adequate nutrition. However, allowing youth to remain in foster care until the age of 21 appears to mitigate some of these harms. Youth who remain in care are more likely to graduate
from high school and to enroll in post-secondary educational programs. Youth who remain
in care are less likely to experience economic hardship or to be forced to rely on government
support like food stamps, public housing or low-income family assistance. Youth in care
are more likely to receive family planning services and less likely to be arrested or convicted
of a crime.
[Utah] has seen ﬁt to mitigate the harm to children of divorced parents by allowing courts
to extend support obligations up until the age of 21. Yet [Utah] terminates jurisdiction
over foster youth at the age of 18, despite the fact that the harm these youth may face as a
result could be much greater than what children of divorce may experience. The foster care
system should respond accordingly, by uniformly extending child welfare support and court
jurisdiction over youth to age 21.
State-Imposed Obligations to Support Adult Children who are Disabled
[Utah], like 41 other states, also grants courts the discretion to order parents to support
adult disabled children who are at risk of burdening the public. Provisions regarding ongoing support for adult disabled children are found in [Utah Code Ann. §§78-45-2, 78-453(1), and 78-45-4(1)]. This indicates that our legislature as well as our courts have recognized that the designation of “independence” requires a baseline level of self-suﬃciency.
Furthermore, these statutes show that the State of [Utah] has determined that protecting the
public from the burden of supporting a child incapable of self-support is a legitimate state
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goal. This goal justiﬁes imposing a continuing obligation of support on parents who are able
to care for such children. Youth discharged from foster care at age 18 are at greater risk for
homelessness, joblessness, incarceration, indigence and “illegitimate” pregnancy than those
who remain in care until the age of 21. Youth discharged at 18 are also less likely to have
access to a college education. In short, youth discharged from care at age 18 are at greater
risk of becoming or creating public burdens than those who remain in care until at least 21.
Having already recognized a strong state interest in preventing this type of public burden,
[Utah] courts should extend foster care jurisdiction to at least 21 to protect against it.
Conclusion
The State of [Utah] has already recognized that youth are entitled to and may need parental
support into at least their early twenties. Furthermore, through statutes regulating health
insurance providers, child support, and support for adult disabled children, we have recognized that the transition to adulthood is deﬁned by level of independence, rather than solely
by age. Our state’s foster care system must respond accordingly. The concerns underlying
the state statutes that I have discussed apply with equal, if not greater, force in the foster care
context. When we cut oﬀ the parental relationship and assume responsibility as caregivers
for youth in foster care, we have an obligation to see that obligation through at least to the
point at which we have mandated parents to do so. It is time to bring our foster care system
in line with the rest of our state law, by extending jurisdiction over foster youth to at least
the age of 21.
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A: Proposed Developmental Proposed
Checklist
Legislation
Developmental
Checklist Legislation
Preparation for Independence
The University of Chicago Law School Foster Care Project’s
Proposed “Developmental Checklist” Legislation
for Adolescents in Foster Care

(1) Purpose.
The purpose of this Act is to ensure that the child welfare system addresses the developmental needs of adolescents in foster care.
(2) Deﬁnitions.
“Youth” shall mean all individuals in foster care age 12 or older.
(3) Goals.
In preparation for foster youths’ lives of independence, the child welfare system must
provide foster youth with opportunities to:
(a) Develop and maintain important relationships with peers and adults;
(b) Participate regularly and continuously in activities and associations of interest;
and
(c) Gain experience taking responsibility and exercising decision-making control.
(4) Rights of youth.
(a) Every youth in foster care shall have the right to:
(i)
(ii)

Attend court hearings and speak directly to the judge;
Participate actively in the development of his or her case plan and
permanency plan and to discuss his or her views and concerns about
these plans with the judge;
(iii) Visit and contact brothers and sisters, and visit parents, if not a safety
risk;
(iv) Develop and maintain relationships with peers and adults who are
important to the youth;
(v) Participate in extracurricular, cultural, and personal enrichment activities, consistent with his or her age and development level;
(vi) Attend religious services and activities of his or her choice;
(vii) Make and receive conﬁdential phone calls and send and receive conﬁdential mail and electronic mail, if electronic mail is available at his or
her residence. Youth may use communications tools, including telephone and electronic mail, if available, for a reasonable period of time
each day, consistent with his or her age and developmental level;
(viii) Have private space, of reasonable size, for storage of personal belongings.

135

Proposed Developmental Checklist Legislation

(b) The fact that a right is not listed in this Section should not be construed to mean
that the youth does not have that right.
(5) Responsibilities and authority of caregivers.
(a) With respect to the rights of foster care youth outlined in Section 4, caregivers may
set reasonable limitations on when, where, and how often youth in their care may engage in the listed activities, except that:
(i)
(ii)

Limitations on attendance of religious activities should be as narrow
as possible; and
Limitations on contact with siblings should be as narrow as possible.

(b) When setting limitations, caregivers must act as a reasonable parent, taking into
account the individual youth’s age, developmental level, and personal characteristics.
(c) When requested by the attorney or case worker of a youth in their care, caregivers
must report their observations of the youth’s participation in activities, special interests
or hobbies, social skills, and peer relationships.
(6) Responsibilities of the child welfare agency.
(a) In order to facilitate youths’ exercise of their rights as described in Section 4, the
child welfare agency must:
(i)

(ii)
(iii)
(iv)
(v)

(vi)

Provide youth with timely notice of court dates, provide assistance
with transportation, and otherwise to encourage the youth’s court attendance;
Include youth in case planning meetings and ensure that youth play a
central role in the planning process;
Facilitate visits with parents and siblings, which may include provision of transportation, and/or therapuetic supports;
Facilitate visits and contact with peers and adults whom youth identify as important to them;
Facilitate youths’ participation in extracurricular activities which may
include assisting youth to identify and register for appropriate activities; purchasing equipment, uniforms, and supplies; and providing
transportation; and
Facilitate youth attendance of religious activities and services at the
youth’s request, which may include providing transportation.

(b) In order to facilitate youths’ development and preparation for independence, the
child welfare agency must:
(i)
(ii)
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Periodically discuss with each youth his or her interests, current participation in social activities, and other youth activities;
Periodically discuss with each youth his or her relationships of importance and the assistance required to develop and maintain those
relationships.
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(7) Responsibilities of courts.
In order to facilitate foster youths’ development and preparation for independence,
courts must:
(a) When a foster youth appears at a hearing, discuss with the youth:
(i)
(ii)
(iii)
(iv)
(v)

His or her participation in social activities and youth activities;
His or her opportunities to visit family and friends;
His or her goals and ambitions;
His or her emotional needs; and
Any other points relevant to the youth’s emotional and developmental
health.

(b) When a foster youth does not appear at a hearing:
(i)

(ii)

Ascertain what eﬀorts were made to secure the youth’s attendance and
direct additional eﬀorts to attempt to secure the youth’s presence at
the next hearing; and
Gather information on all of the factors set out in Section 7(a) from
the caseworker, the caregiver if present, and the youth’s attorney and
others with knowledge.

(8) School responsibilities.
Schools may not deny participation in school activities to a foster care youth who is a
student at their school on grounds that the student entered the school in the middle
of the school year.
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B: New York Model Legislation
Preparation for Independence

New York Model Legislation

New York’s Discharge Checklist Legislation
18 NYCRR
Section 430.12 (f )(3)

(a) A social services district shall be considered to be exercising diligent eﬀorts to achieve the
permanent discharge of a child in foster care only if it complies with the requirements for
casework activity and documentation contained in this section.
....
(f ) Another planned living arrangement with a permanency resource. Another planned living
arrangement with a permanency resource is a permanency planning goal to assist foster care
youth in their transition to self-suﬃciency by connecting the youth to an adult permanency
resource, equipping the youth with life skills and, upon discharge, connecting the youth
with any needed community and/or specialized services.
....
(3) Discharge.
(i) Standards.
(a) For each child discharged to another planned living arrangement with
a permanency resource, the district must identify any persons, services or
agencies which would help the child maintain and support himself or herself and must assist the child to establish contact with such agencies, service
providers or persons by making referrals and by counseling the child about
these referrals prior to discharge. This must include eﬀorts to assist the child
to reestablish contacts with parents, former foster parents or other persons
signiﬁcant to the child.
(b) No child can be discharged to another planned living arrangement with
a permanency resource, unless such child has received written notice of such
discharge at least 90 days prior to the date of discharge and has had the goal
of another planned living arrangement with a permanency resource continuously for a six-month period immediately prior to discharge. This notice
requirement does not apply where the child has voluntarily departed from
the foster care placement without the consent of the district and has been
absent from said placement for 60 days.
(c) No child may be discharged to another planned living arrangement with
a permanency resource, unless the child has a residence other than a shelter
for adults, shelter for families, single-room occupancy hotel or any other
congregate living arrangement which houses more than 10 unrelated per-
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sons and there is a reasonable expectation that the residence will remain
available to the child for at least the ﬁrst 12 months after discharge. This
requirement does not apply to a child who is a member of the military
or job corps or who is a full-time student in a post-secondary educational
institution or where the child has voluntarily departed from the foster care
placement without the consent of the district and has been absent from said
placement for 60 days.
(ii) Documentation.
(a) Documentation includes goals or outcomes and services in the service
plan and a summary by the district of the eﬀorts made and their results in
the assessment and service plan required by the uniform case record.
(b) A copy of the written notice of discharge must be maintained in the
case record until the child attains the age of 21, showing the date the child
received the notice. In addition, the child’s service plans prepared pursuant to Part 428 of this Title must show that the child has had the goal of
independent living continuously for a six-month period immediately prior
to discharge. If the notice is not received by the child because the child is
voluntarily absent from the foster care placement without the consent of the
district, the case record must document when the child left the foster care
placement, the voluntary nature of the absence of the child, the absence of
consent by the district and the eﬀorts made by the district to make contact
with the child to encourage the return of the child to the placement.
(c) The plan amendment or service plan required by the uniform case record
must include a description of the living arrangements secured for the child,
together with an assessment of the permanency of those arrangements. If the
child is discharged without the district securing living arrangements for the
child, the case record must document that the reason for the failure to secure
such arrangement has been that the child is a member of the military or job
corps or a full-time student in a post-secondary educational institution or
has voluntarily departed from the foster care placement without the district’s
consent and has been absent from the placement for 60 days.
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C: California Model Legislation
Preparation for Independence
California’s Discharge Checklist Legislation
California Welfare and Institutions Code
Section 391
Termination of Jurisdiction; Continued Jurisdiction

At any hearing to terminate jurisdiction over a dependent child who has reached the age of
majority the county welfare department shall do both of the following:
(a) Ensure that the child is present in court, unless the child does not wish to appear in
court, or document eﬀorts by the county welfare department to locate the child when
the child is not available.
(b) Submit a report verifying that the following information, documents, and services
have been provided to the child:
(1) Written information concerning the child’s dependency case, including his or
her family history and placement history, the whereabouts of any siblings under
the jurisdiction of the juvenile court, unless the court determines that sibling
contact would jeopardize the safety or welfare of the sibling, directions on how to
access the documents the child is entitled to inspect under Section 827, and the
date on which the jurisdiction of the juvenile court would be terminated.
(2) The following documents, where applicable: social security card, certiﬁed
birth certiﬁcate, health and education summary as described in subdivision (a)
of Section 16010, identiﬁcation card, as described in Section 13000 of the Vehicle Code, death certiﬁcate of parent or parents, and proof of citizenship or
residence.
(3) Assistance in completing an application for Medi-Cal or assistance in obtaining other health insurance; referral to transitional housing, if available, or assistance in securing other housing; and assistance in obtaining employment or other
ﬁnancial support.
(4) Assistance in applying for admission to college or to a vocational training
program or other educational institution and in obtaining ﬁnancial aid, where
appropriate.
(5) Assistance in maintaining relationships with individuals who are important to
a child who has been in out-of-home placement in a group home for six months
or longer from the date the child entered foster care, based on the child’s best
interests.
(c) The court may continue jurisdiction if it ﬁnds that the county welfare department
has not met the requirements of subdivision (b) and that termination of jurisdiction
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would be harmful to the best interests of the child. If the court determines that continued jurisdiction is warranted pursuant to this section, the continuation shall only
be ordered for that period of time necessary for the county welfare department to meet
the requirements of subdivision (b). This section shall not be construed to limit the
discretion of the juvenile court to continue jurisdiction for other reasons. The court
may terminate jurisdiction if the county welfare department has oﬀered the required
services, and the child either has refused the services or, after reasonable eﬀorts by the
county welfare department, cannot be located.
(d) The Judicial Council shall develop and implement standards, and develop and
adopt appropriate forms, necessary to implement this section.
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D: Proposed Discharge Checklist
Legislation
Proposed
Preparation for IndependenceDischarge Checklist Legislation
The University of Chicago Law School Foster Care Project’s
Proposed Discharge Checklist Legislation
For Adolescents Leaving Foster Care
(1) No youth receiving services from the child welfare system shall be discharged from that
system without a court hearing.
(2) At least 60 days prior to the discharge hearing, the child welfare agency shall:
(a) Inform the youth of:
(i)
(ii)
(iii)

the date, time and location of the hearing;
her right to attend the hearing, and the importance, to the youth, of
attending;
her right to assistance in traveling to and from the hearing;

(b) Provide the youth with the full written report the child welfare agency is required
to prepare, pursuant to (2)(c), in anticipation of the youth’s discharge;
(c) Prepare a written report that includes the following:
(i)

(ii)

(iii)

Information concerning the youth’s case, including family and placement history, location and status of siblings, and contact information
the youth can use, should she seek additional information about her
case or family history in future years;
Health and Education Records, including:
A. health and immunization records,
B. educational summary and transcripts,
C. copies of the following, and documentation that the following
have been provided to the youth in oﬃcial form:
• the youth’s birth certiﬁcate,
• oﬃcial proof of the youth’s citizenship or residence, in a
form acceptable to employers who are required to verify a
youth’s immigration status,
• the youth’s social security card,
• a driver’s license, or, where the youth cannot drive for safety
reasons, another form of state identiﬁcation,
• where applicable, a death certiﬁcate(s) for the youth’s
parent(s);
Documentation of the youth’s current housing arrangement with a
veriﬁcation that the youth’s housing is stable, and is expected to remain available and aﬀordable for the youth for at least 12 months
after discharge. For youth who are expected to reside on the campus
of an educational institution, documentation setting out a plan for
the youth’s housing during periods of school closure;
143

Proposed Discharge Checklist Legislation

(iv)

Documentation of the youth’s enrollment in a program of health insurance that is expected to remain aﬀordable and appropriate for the
youth until at least age 21;
(v) A plan for a youth’s ongoing education, including documentation of
assistance provided the youth in
A. enrolling in a program of secondary education, where the youth
has not yet completed high school; or
B. applying for admission to colleges and/or vocational training
programs, and applying for ﬁnancial aid, where the youth has
already earned a high school diploma or its equivalent;
(vi) Documentation of eﬀorts made to assist youth in preparing for employment and applying for positions;
(vii) Documentation of eﬀorts made to assist the youth in developing and
maintaining meaningful relationships with individuals important to
the youth, and contact information for each of these individuals.
(3) The court may maintain jurisdiction over the youth, beyond the discharge hearing date,
if it ﬁnds that the department has not met the requirements of Section (2), and that termination of jurisdiction would be detrimental to the interests of the youth. This section shall
not be construed to limit the court’s discretion to continue jurisdiction for other reasons
authorized by the court.
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A: Philadelphia Model Court Checklist
Philadelphia Model Court Checklist
Preparation for Independence
Philadelphia Family Court
Protocol for Youth 16 and Older*
Preamble: The below protocol is intended as a guide for better serving older youth in care
and for ensuring a successful transition from DHS custody to independence. All parties
involved in the child’s care and legal proceedings – e.g. the child, DHS, the City Solicitor,
the Child Advocate, the Advocate social worker, the biological parents, the parents’ advocates, the provider agency, the foster parent, etc. – should work as a team prior to Court to
investigate the issues contained in the protocol. Problem areas (i.e. areas where the Court’s
intervention would be most helpful) should be identiﬁed prior to Court. The focus in
Court should be on these areas.

A. Questions for all Older Youth:
1. Safety
2. What arrangements were made for the youth to attend the court hearing? If they are
not attending, why?
3. Permanency goals for each child and a review of whether the youth is appropriate
for reuniﬁcation, adoption or subsidized legal guardianship. Has the youth been
consulted about permanency planning? Has the youth been asked to identify permanency resources?
4. FSP Update
a. Date of last FSP /CPP meeting.
b. Is the youth 14 or over in attendance? If not, why?
c. What are the main objectives in the FSP? What services are being provided to
meet these objectives?
5. Independent Living Plan Update
a. Date and status of referral to AIC. If youth does not have access to AIC, how
are his/her independent living needs being provided?
b. What services are being provided to meet the youth’s independent living/transition needs?
c. Who are the providers of IL instruction?
6. Visitation and family contact/involvement. (Describe visitation schedule to the
court.)
Is the youth being given the opportunity to visit with siblings, parents, and other
family resources? Are there other adult mentors or resources with whom the youth
can visit?
7. Educational progress. Provide the court information about the youth’s educational progress
a. What school or program is the youth enrolled in?
b. What grades are the youth receiving?
c. If the youth receives special education services, when was the last IEP meeting?
* Reprinted with the Permission of the Older Youth Subcommittee of the Court Improvement Project of
Philadelphia Family Court
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d. What services have the youth received to prepare him or her for post-secondary
education or training?
8. Health and medical coverage.
a. Is the youth up-to-date on all medical care and EPSDT screenings?
b. List any special health care needs and how they are being addressed? Provide any
BHS referrals or assessments?
c. Has the youth been provided with information regarding family planning services?
d. If the youth has behavioral health needs, what services are being provided to address these needs?
e. If the youth has drug and alcohol needs, what services are being provided to address these needs?
f. If the youth is mentally retarded, what services are being provided by the Oﬃce
of Mental Retardation?
9. Status of home environment/placement:
a. How many placements has the youth been in since the last review hearing?
b. Is this the least restrictive, most family like environment? What steps have been
taken to move the youth from a congregate care setting to a more family-like
settings?
c. How does the placement help the youth achieve the identiﬁed permanency
plan?
d. Are there any plans for placement transitions in the next 6 months (i.e., transfer
to another foster care home or agency, RTF step-down, eﬀorts to ﬁnd runaways).
e. Is the youth being referred to a Supervised Independent Living (SIL) placement? If yes, provide names of referral agencies and status of referral.
f. If the youth is a teen parent, are mother and baby placed together? If not,
why?
10. Caring Adults/Mentors. What services are being provided to the youth to connect
him/her with caring and reliable adults who can provide support and guidance to the
youth? Has the youth been asked to identify mentoring resources?
11. Does the youth have the names and phone numbers of his social workers and child
advocates?
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B. For youth 16 – 21
1. Discuss the youth’s goals in the FSP and IL Plan within the FSP. *Be prepared
to help the judge make ﬁndings regarding what services are needed to help the
youth make the transition to independence.
2. Provide information on the youth’s educational progress and how it relates to his
or her plans to be independent and self-supporting upon discharge from care.
What additional educational supports would assist the youth?
3. Provide information on the youth’s current employment and future career goals?
What additional vocational/career services should be provided?
4. Has training in family planning and parenting been provided?
5. Has training in food preparation, shopping, and nutrition been provided?

Philadelphia Model Court Checklist

6. Has there been an orientation to community resources (housing, government services, hospitals, library, church, community center)?
7. Has the youth been provided information about the responsibilities and process under the Juvenile Act to stay in care past 18 if he or she is in instruction or treatment?
Has a written request been made?
8. What program of instruction or treatment is the youth planning to enroll in?
Have the terms and conditions for maintaining the Board Extension been discussed
with the youth who is over 18 years of age?
C. Planning for Discharge/Transition from the System
1. If discharge planning has not occurred in a previous meeting (such as an FSP), has a
discharge planning meeting with the youth and all parties occurred, in preparation
for the recommendation of discharge?
2. Describe in detail what housing plans are in place for the youth (independent, family/
friend or adult group home)?
3. What is the source of future medical coverage? Does the youth understand that she
or he will not continue to have the current medical insurance?
4. What behavioral health, mental retardation, drug/alcohol or medical services are in
place for the youth?
5. What is the source of current and future income (job, training, educational program),
including the plan for a source of income and/or stable employment after discharge?
6. If the youth is under age 21, does he or she understand that they can stay in care if
they are in a program of treatment or instruction? Does the youth understand that if
they are discharged from the system at age 18 or any point thereafter after they cannot re-enter the system? Does the youth understand that they are entitled to receive
services at the AIC until age 21?
7. Does the youth have a general understanding of tenant and homeowner rights?
8. What stable adults is the youth able to identify as resources he or she can rely on for
advice and in emergencies?
9. Does the youth have an understanding of the basic governmental, community and
housing services available to them after discharge?
10. What plans are in place so that the youth will have his physical health and/or behavioral health needs met after discharge?
11. What is the youth’s plan for post-secondary education or training?
12. What services has the youth received to prepare for and apply to post-secondary education or training, including ﬁnancial aid applications?
D. Serious Disabilities and Special Needs
1. Diagnosis: What is the disability, how severe is it and what is the current level of
functioning?
2. What treatment is being provided to the youth to address the disability? Are additional services or treatment required?
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3. Is the youth eligible for special services as a result of the diagnosis? Is the youth
receiving the services?
4. Is the youth involved with day program activities or treatment (vocational, educational or supportive employment)?
5. Has an application for SSI been made?
6. What services are required from the oﬃces of mental health/mental retardation, ofﬁce of vocational rehabilitation, or other appropriate agencies? What actions have
been taken to ensure these services will be provided?
a. For youth with serious behavioral health issues, has DHS and CBH begun discharge planning? If the youth is in an out-of-state RTF, what steps have been
taken to coordinate with the facility for discharge planning?
b. If the youth is mentally retarded, has he or she been registered with the oﬃce
of MR prior to turning age 18? What services are being received through the
oﬃce of MR?
7. What supportive housing or specialized programs have been arranged for the youth
to transition to?
a. The referral process for mental health supportive housing should begin at
least one year before anticipated discharge. Provide the court with information regarding the status of the referral? Provide information regarding persons
assisting with planning at the Oﬃce of Mental Health and Community Behavioral Health?
b. If the youth is mentally retarded, what actions have been taken with the Ofﬁce of Mental Retardation to arrange residential supports for the youth upon
discharge?
8. What arrangements have been made to ensure the continuity of medical insurance
and care?
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B: Cook County Model Court
Checklist
Cook County
Preparation for IndependenceModel Court Checklist
Benchmark Hearing Case Summary Sheet
Name__________________________________________________ Petition No._________________
Permanency Goal ______________________ Change recommended?___________________________
Housing______________________________________________ time at this location_____________
Education__________________________________________________________________________
Health_____________________________________________________________________________
Work______________________________________________________________________________
Contact with biological family __________________________________________________________
__________________________________________________________________________________
Strengths and interests:________________________________________________________________
__________________________________________________________________________________
Needs:____________________________________________________________________________
__________________________________________________________________________________
Services provided:____________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
Services planned:____________________________________________________________________
__________________________________________________________________________________
Attach a copy of any critical incident reports not formerly reviewed at a permanency hearing.
____________________________
Caseworker

_____________________________
Supervisor

____________________________
Agency

____________________________
Agency

____________________________
Date

____________________________
Date

From "A Court Guide for Caseworkers," available at http://www.cookcountycourt.org/divisions/cp/docs/Child_Protection_Division_Caseworker_
Manual.pdf. Reprinted with permission of The Oﬃce of the Presiding Judge of the Child Protection Division of the Cook County Juvenile Court.
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Youth Advisory Board

Arkansas Youth
Advisory Board

California Youth
Connection

Better Tomorrow Team

Youth Advisory Board

Youth Advisory
Council

Florida State Youth
Advisory Board

Palm Beach County
(District 9)

Arizona

Arkansas

California

Colorado

Connecticut

Delaware

Florida

Florida

Organization

Facing Foster Care In
Alaska (FFCA)

State

Alaska
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Website

http://www.fyi3.
com/fyi3/Involved/
YB/fsyab.cfm

http://www.ct.gov/
oca/asp?A=2418

http://www.fyi3.
com/fyi3/Involved/
YB/coloradobtt.cfm

http://www.ncfy.
com/publications/
guide/btt.htm

http://www.
calyouthconn.org/
site/cyc/

http://www.fyi3.
com/fyi3/Involved/
YB/arkansasyab.
cfm

https://www.azdes.
gov/dcyf/ilp/
default.asp

http://www.
nrcys.ou.edu/yd/
state_pages/state.
php?s=ak

Jennifer Bailes-Fretz

Brandi Kennamore

Lisa Votto
Moira O’Neill

Nancy GreenstreetGettler

Jennifer Rodriguez

Charlotte Ulickey

Contact Name

JenniferBailes@aol.com

bkennamore@earthlink.
net

(860) 550-6376
moira.oneill@po.state.
ct.us

Nancy.Gettler@state.
co.us
BTT_INC@yahoo.com

jennar22@hotmail.com
(415) 442-5060

charlie8491@hotmail.
com

Email/Phone

Organization Information

Connecticut’s Youth Advisory Board is a diverse group of students from across Connecticut whose mission is to advise the Child Advocate in identifying issues troubling
youth in any situation; and helping enhance services for Connecticut youth.

The Better Tomorrow Team, Inc., is a group of current and former foster youth whose
mission is to encourage community awareness about the lives and futures of foster
care youth.

California Youth Connection (CYC) is guided, focused, and driven by current and
former foster youth with the assistance of other committed community members.
CYC promotes the participation of foster youth in policy development and legislative
change to improve the foster care system, and strives to improve social work practice
and child welfare policy.

Arkansas' Youth Advisory Board has been in place since October 2000. The Board
is involved in discussions of policy, procedures, legal issues and special projects and
some of its members serve on other boards and advisory groups.

Arizona’s Youth Advisory Boards provide opportunities for youth to interact with
peers who share a common experience; to participate in planning and hosting fun,
learning activities; to take an active role in making positive changes in the independent living program and foster care services in general; to meet with local and state
administrators, legislators, and others in decision making positions; and to speak out
on foster care related issues.

Founded in 2003, “Facing Foster Care in Alaska” (FFCA) provides advocacy, training,
peer support, and input into the development of the state's foster care system and
Independent Living Services. FFCA meets quarterly and includes current and alumni
foster youth from across the state.

Youth Advocacy Organizations

Hawaii Foster Youth
Coalition (HFYC)

Youth Circles

Foster Youth and Alum
of Idaho F.Y.I.

Illinois Youth Advisory
Board

Youth Advisory Board

Hawaii

Hawaii

Idaho

Illinois

Indiana

Organization

Metropolitan Atlanta
Youth Opportunities
Initiative

State

Georgia

Website

http://www.in.gov/
dcs/programs/
youth0506.html

See also
http://www.
chicagoareaproject.
org/prog_statewide.
htm

http://www.fyi3.
com/fyi3/Involved/
YB/illinoisyb1.cfm

http://www.fyi3.
com/fyi3/Involved/
yabs/yabPublic.
cfm?yabID=47

See also http://
epicohana.info/
content/
blogcategory/
20/30/

http://www.hawaii.
gov/dhs/protection/
social_services/
child_welfare/ILP

http://
hawaiiyouth.net

http://www.fyi3.
com/fyi3/Involved/
YB/mayoi.cfm

Tom Brindisi

Akilah Watkins

Contact Name

(312) 663-3524

hawaiiyouth@yahoo.
com

awatkins@atlcf.org
(404) 688-5525

Email/Phone

Organization Information

The YAB is designed to give youth ages 16-21 the opportunity to practice leadership
skills and learn to be advocates for themselves and others. Independent Living service
providers serve as adult role models through the YAB development process. The
goals of YAB are to provide an avenue whereby youth in care can inform DCS staﬀ,
placement facilities, foster parents, and policy makers on the issues that impact teens
and young adults in the foster care system. YAB development and youth participation
will also foster permanent connections among youth and between youth and adults,
and will help prepare youth for the transition to adulthood by giving them experience
accepting personal responsibility.

The goal of the Statewide Youth Advisory Board is to advise the Department of Children and Family Services (DCFS) on programs and services for youth in the care of
the state of Illinois, as well as to provide information on issues that aﬀect this care.

Foster Youth/Alumni of Idaho advocates to improve foster care and impact public
policy. FYI is involved in peer mentoring and training for professionals and foster
parents.

Facilitated Ohana conferencing (family mediation services), which began in April
2004, is available for youth to give them a voice in planning for their future, to bring
together important people and services to support the youth in developing a transitional plan.

Hawaii Foster Youth Coalition (FYC) is a youth led and run organization providing a voice for youth currently and formerly in foster care. FYC helps youth with
networking and support, develops youth leadership, engages in youth advocacy, gives
legislative testimony and serves as a youth’s advisor to “the system.”

The Metro Atlanta Youth Opportunities Initiative (MAYOI) is a local pilot of the Jim
Casey Youth Opportunities Initiative (JCYOI), a national eﬀort to help young people
make successful transitions from foster care to adulthood. JCYOI has made a threeyear commitment to the Metro Atlanta eﬀort.

Youth Advocacy Organizations

Voices of the Century

Kansas Youth Advisory
Council

Foster Youth Agenda

Region IV Youth
Advisory Council

Kentucky Organization http://www.
For Foster Youth
kychildnow.org

Kansas

Kansas

Kansas

Kansas

Kentucky

Contact Name
Sue Tew

See http://www.
kslegislature.org/
committee
minutes/03-04/
interim_joint/
joint/
jtChildIssues
06232004.pdf

http://www.
srskansas.org/
CFS/cfp_manuals/
ppmepmanuals/
ppm_manual/
appendices/
Appendix%20
7B%20Youth%20
Advisory%20
Council%20
Handbook.doc

http://www.fyi3.
com/fyi3/Involved/
yabs/yabPublic.
cfm?yabID=15

Jennifer Shaﬀer

Kathi LedbetterWilliams, Exec.
Director

Brenda
Chamberlain

Kathleen Prell

www.
Stephanie
elevate2inspire.com DuRocher

Elevate

Website
http://www.fyi3.
com/fyi3/
Involved/YB/iycc.
cfm

Iowa

Organization

Iowa Youth
Connections Council

State

Iowa
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Email/Phone

(513) 346-7100 x110

(913) 621-4690

kprell@kclinc.org
(816) 889-5050

stephanied.elevate@
hotmail.com
(515) 288-1981, ext.
722

suetew@ypii.org
(515) 727-4220

Organization Information

The Kentucky Organization For Foster Youth (KOFFY) gives foster youth the chance
to express themselves and give input on the foster system in Kentucky. The KOFFY
travels throughout Kentucky to listen to concerns, reactions, and opinions of foster
youth about their experiences in the system. Youth oﬀer suggestions on ways to
improve foster care for themselves and others. KOFFY representatives present these
suggestions, opinions, and concerns to lawmakers in Kentucky, serving as an intermediary between foster youth and legislators.

The Foster Youth Agenda’s mission is accomplished by: Increasing public awareness of
the challenges faced by foster youth and the policies that aﬀect the delivery of services
to this neglected population; Providing opportunities for open communication between all parties in the foster care community; Informing foster youth about services
that are available in their communities and how to get connected to the services;
Providing youth friendly information on how local, state, and national systems work,
and how decisions are made at each level that impact the success of youth exiting
foster care; and Encouraging youth who are aging out of the foster care system to
understand and fulﬁll leadership responsibilities to other youth who are in foster care.

The Kansas Youth Advisory Council’s (KYAC) mission is to unite foster youth in
an empowering way and enable them to speak for themselves concerning issues that
aﬀect them directly, while helping every foster child to obtain the life and leadership
skills that will be advantageous to them later in life.

Elevate is a group of young people who seek to inspire others to new levels of understanding and compassion for the life connection needs of foster care and adoptive
teens by sharing their personal stories of hope.

The Iowa Youth Connections Council (IYCC), created in 2001 by the Department
of Human Services (DHS), oﬀers foster youth an opportunity to be involved in the
system that serves them. The purpose of creating this Council was to have youth
give input on foster care issues and to involve youth in meetings, trainings and other
activities to improve the foster care system in Iowa.

Youth Advisory Board

Youth Speak Out Team http://www.
speakoutteam.org/

L.O.V.E - Let Our
Voices Echo Through
the Paths We Choose

Future Foster Adults

SPIRIT- Spectacular
People in Real
Inspiring
Transformations

Bay Arenac Support
Eﬀort Together
Eﬀectively Achieving
More (BASETEAM)

Youth For Tomorrow's
Children

Maryland

Massachussetts

Michigan

Michigan

Michigan

Michigan

Michigan

http://www.dhr.
state.md.us/ssa/
living.htm#youth

See also http://
www.ylat.org/
publications/
answers.pdf

http://www.ylat.
org/index.htm

Youth Leadership
Advisory Team

Website
http://fsgbr.org/
Independent_
Living.html

Maine

Organization

ILP Youth in
Transition

State

Louisiana

Sean Blume

Katherine Marceau

Norvilla Bennett
Alan VanderPaas

Ismay Griﬃth

Penthea Burns

Contact Name

BlumeS@Michigan.gov
(313) 456-3365

(586) 307-8220

(231) 922-5222
(231) 922-5276

igriﬃth@csrox.org
(617) 445-6655

pburns@usm.maine.edu
(877)792-YLAT

Email/Phone

Organization Information

The mission for Youth For Tomorrow's Children is to advocate on behalf of past,
present and future foster youth in the state of Michigan. We are setting a positive
example to youth in foster care and those transitioning forward into independent
adulthood.

Youth Speak Out Team is an online community where youth can share their views on
topics important to them and ﬁnd out what is going on with the rest of the “team.”

The purpose of the Youth Advisory Board is to provide a vehicle in which information
about the Independent Living Preparation Program can be gained and recommendations for improvements made. The role of the Youth Advisory Board is to empower
youth to have a positive eﬀect in their communities, encourage youth to develop skills
necessary for independent living and leadership development, assist in the planning
of annual teen conferences, and review State and federal legislation that may eﬀect the
Maryland Independent Living Preparation Program.

The Youth Leadership Advisory Team (YLAT) is a team of Maine youth in care (in
state custody), ages 14-21, engaged in the education of the government, general public, caregivers, and peers regarding the needs of children and young adults in the child
welfare system. Advocating for positive changes in the child welfare system, YLAT
members help develop, guide, and revise the Bureau of Child and Family Services
policies in order to create safety, comfort, and opportunities for all kids in care.

Youth Advocacy Organizations

State Youth Advisory
Board

Voices of the Century

National Foster Youth
Advisory Council

UNIFY

Nebraska Foster Youth
Advisory Councils

Brighter Tomorrow's
Youth Council

Foster Youth for the
Future

Youth Advisory Board

Youth Advisory Board

Missouri

Missouri

Missouri

Nebraska

Nebraska

Nebraska

Nebraska

New Jersey

New Mexico

Organization

Youth Advocacy
Project; Our Voices
Matter

State

Minnesota
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Website

Contact Name

Corin Kaye

Corin Kaye

Corin Kaye

Corin Kaye

Daniella Rin Hover

Lee Bohannon

Michelle Chalmers

http://www.
nrcys.ou.edu/yd/
state_pages/state.
php?s=nm

http://www.
Nancy Caplan
transitionsforyouth.
org/Servicedetails.
aspx?Serviceid=13

http://www.
nebraskachildren.
org

http://www.dss.
mo.gov/cd/chafee/
syab/index.htm

See also http://
www.mnadopt.org/
ovm.htm

http://www.
fyi3.com/fyi3/
states/minnesota.
cfm#8anch

Email/Phone

ncaplan@dhs.state.nj.us
(609) 292-0887

ckaye@
nebraskachildren.org
(877) 476-8003

ckaye@
nebraskachildren.org
(877) 476-8003

ckaye@
nebraskachildren.org
(877) 476-8003 3

ckaye@
nebraskachildren.org
(877) 476-8003

drinhover@cwla.org
(202) 942-0304

leebo@kclinc.org
(816) 889-5050

(612) 861-7115 ext.11

Organization Information

There is a strong youth advisory board that participates in developing the independent living service plan and provides feedback and suggestions to CYFD managers
and community providers.

The Department of Children and Families has created 10 Youth Advisory Boards
(YABs) hosted by provider agencies throughout the state. Seven other agencies have
been contracted to provide transportation to these meetings. The main purpose of
the YABs is to provide feedback on adolescent programs and policies to the Department of Children and Families. The YABs provide a non-clinical, youth-directed
forum that empowers homeless youth and youth transitioning out of foster care to
become eﬀective advocates for themselves and others. YAB members enhance their
advocacy skills through public speaking, legislative advocacy, and planning community service and recreational events.

YAB for the western region of Nebraska. Currently combined with the central council
meeting in Grand Island until western membership grows.

YAB for the Eastern region of Nebraska, meeting in Lincoln and Omaha.

YAB for the Central Region of Nebraska, meeting in Grand Island.

Our Voices Matter (OVM) works with youth in the foster care system providing a
venue through which they can build leadership skills, articulate their vision for their
own personal future, educate the public, and directly impact policy and legislation.

Youth Advocates for
New Mexico (YANM)

Youth In Progress

SaySo- Strong Able
Youth Speaking Out

OHIO (Overcoming Hurdles in Ohio)
Youth Advisory Board

Networking Opportunity

Youth Board

Youth Advisory Board

Youth Advisory Board

Go Out And Live Life
(GOALL)

New York

North Carolina

Ohio

Ohio

Oregon

Pennsylvania

Rhode Island

South Carolina

Organization

New Mexico

State

Contact Name

http://www.sc.edu/
ccfs/training/goall.
html

http://www.dcyf.
ri.gov/youth.php

www.independent
livingpa.org

www.pcsao.org/
ohioyouth.htm

www.saysoinc.org

Jill Jiunnies

John O’Riley

Kathy Crowe

Bill Motsavage
Lori Habermehl

Rosemary Iavenditti

Chris Esmurdoc

Jessica Schneider
Chance

www.
Joanne Trinkle
youthinprogress.org

http://www.cyfd.
org/indeliving.htm

Website

Youth Advocates for New Mexico (YANM) is a statewide youth advisory board
founded in 1992. YANM provides a forum for foster care youth and former foster
care youth to develop leadership skills and to inform child welfare practice in New
Mexico.

Organization Information

The mission of SaySo, Inc. is to work to improve the substitute care system by educating the community, speaking out about needed changes and providing support to
youth that are or have been in substitute care.

jhinnant@sc.rr.com

(401) 528-3790
kathi.crowe@dcyf.ri.gov
(401) 528-3764
john.o’riley@dcyf.ri.gov

(610) 317-0721

Rosemary.Iavenditti@
state.or.us
(503) 945-5688

GOALL was founded to conform with the Foster Care Independence Act of 1999’s
requirement that youth be involved in developing independent living programs. It is
comprised of up to 10 youths ages 16 and over who either are currently in foster care
or have recently been emancipated from care.

The Rhode Island Youth Advisory Board is a diverse representation of concerned
youth whose purpose is to listen, advocate and oﬀer advice to DCYF in order to assist
DCYF in shaping and developing programs with the intention of helping youth to
have a healthy and successful transition into adulthood.

The Pennsylvania Youth Advisory Board (YAB) is made up of youth who are currently in substitute care or have been in care. The purpose of the YAB is to educate,
advocate, and bring about positive change in the substitute care system. The Board’s
goal is to represent the voice of older youth in the system and work with others for
positive change.

chris@adoptionnetwork. Networking Opportunities oﬀers experiences for teens in foster care who want to
org
meet others in care and recently out of care through emancipation or adoption. The
(216) 325-1000
organization oﬀers a chance for foster youth to "GET REAL" about experiences of
being in care and considering adoption and the future.

Jessica@pcsao.org

sayso@ilrinc.com
(800) 820-0001

jtrinkle@pdp.albany.edu The mission of Youth In Progress is to enhance and advance the lives of today's and
tomorrow's foster care youth by giving them a sense of self responsibility. To do this,
YIP pledges to educate everyone involved in the foster care system to the realities of
this experience. We will accomplish this mission by listening to youth in care and by
oﬀering them guidance that will allow them to achieve success in their lives and to
realize their full potential.

Email/Phone

Youth Advocacy Organizations

C.A.A.N. (Capital
Area Alumni/youth
Network)

Virginia Youth Advisory Council

Legislative Youth Advisory Council

Transitional Living
Youth Council

Youth Advisory
Council

Texas

Virginia

Washington

West Virginia

Wisconsin

Organization

Tennessee Youth
Advisory Council

State

Tennessee
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Website

Contact Name

http://www.ltgov.
wa.gov/Youthand
Communities/
LYAC/whatwedo.
html

http://www.dfps.
state.tx.us/About/
State_Plan/2006_
Progress_
Report/2006_
Section_VIA.asp
Patrick S. Plourde

Arron Fain

Laura Galovits

www.tnfosteryouth. Kim Crane
org

Email/Phone

Organization Information

(360) 786-7451
LYAC@leg.wa.gov

pap900@email1.dss.
state.va.us
(804) 726-7521

(512) 825-7369

Wisconsin’s Youth Advisory Council (YAC), a group of former foster youth ages 1520, began meeting in 2004. The group shares their personal experiences as children
in foster care and gives DCFS staﬀ their opinions and ideas to help create a more
eﬀective and supportive child welfare system.

Transitional Living Council oﬀers youth in foster care the chance to become involved
in issues aﬀecting their lives.

The twenty-two member council, comprised of students ages fourteen to eighteen,
deliberates and advises legislators on issues important to youth in Washington State.
This general purpose council also discusses issues involving foster care.

The Virginia Youth Advisory Council (VA-YAC) provides a structure in which foster
care youth can gain information about the foster care system and exchange ideas that
will improve foster care services to youth in Virginia.

CAAN is a group of current and former foster care youth who come together to support one another, promote leadership skills, and strengthen their sense of belonging.
Drawing on their unique perspective and expertise, CAAN aims to educate policy
makers as well as the community about their experiences and vision for change.

kim.crane@vanderbilt.
Tennessee Youth Advisory Council is composed of young people between the ages of
edu
15-23 who are either currently in foster care or have been in foster care at some time
(615) 322-1461
in the past.
lgalovits@oasiscenter.org
(615) 327-4455

Youth Advocacy Organizations

Benchmark
Permanency Hearing
for Teens
Protocol

Child Protection Division
Circuit Court of Cook County

61

From "A Court Guide for Caseworkers," available at http://www.cookcountycourt.org/divisions/cp/docs/Child_Protection_Division_Caseworker_Manual.pdf.
Reprinted with permission of The Office of the Presiding Judge of the Child Protection Division of the Cook County Juvenile Court.

BENCHMARK REFERRAL FORM
To be completed by the Court Coordinator:
Date of Referral: ________________________
Geographic Calendar: ____________________

Judge: _________________________

Name of Minor: _________________________

Docket Number: __________________

Proposed Court Date scheduled after Benchmark: __________________________________
Benchmark Date: __________________________

Time: _____________________

*Place completed referral form in Benchmark Coordinator’s mailbox (located outside office G0011AW).
You will be apprised of the Benchmark Date within 3 working days.

To be completed by the Caseworker/ GAL:
Caseworker Name__________________________________________________________
Caseworker’s Agency_______________________________________________________
Caseworker’s Phone Number _________________________________________________
Caseworker’s Fax Number ___________________________________________________
Minor’s Mailing Address_____________________________________________________
Minor’s Date of Birth________________________________________________________
Minor’s ACR CYCLE_______________________________________________________
Minor’s School Placement____________________________________________________
G.A.L. Name and Phone Number ______________________________________________

Additional Notes:

(Please complete other side)
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From "A Court Guide for Caseworkers," available at http://www.cookcountycourt.org/divisions/cp/docs/Child_Protection_Division_Caseworker_Manual.pdf.
Reprinted with permission of The Office of the Presiding Judge of the Child Protection Division of the Cook County Juvenile Court.

ADDITIONAL INFORMATION

To be completed by the G.A.L. or Hearing Officer
1. What are the issues and problems that you believe make this a good case for a Benchmark Hearing?

2. What do you hope to accomplish at the Benchmark Hearing? What are your expectations?

3. What services are already in place? What is missing?

4. Is the ward a chronic runner? When was the last time they ran and where do they usually run to?

5. Is there something unusual or outstanding about this case that the Benchmark Judge should know that is
not indicated above?
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From "A Court Guide for Caseworkers," available at http://www.cookcountycourt.org/divisions/cp/docs/Child_Protection_Division_Caseworker_Manual.pdf.
Reprinted with permission of The Office of the Presiding Judge of the Child Protection Division of the Cook County Juvenile Court.

BENCHMARK AGREEMENT
On _______________, 2006, I appeared at a Benchmark Hearing to discuss my goals and future plans.
At my Benchmark Hearing, the responsibilities of the Illinois Department of Children and Family Services and
the other agencies involved in my case were discussed. I understand that those agencies and I must do certain
things if I am to reach my goals. Therefore, I agree to do the following:

Agreed this _______ day of _________, 2006

_____________________________
Judge Sybil Thomas

________________________
Responsible Person

The next Benchmark Hearing is scheduled for _________________________________
This Agreement does not constitute a Court Order
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From "A Court Guide for Caseworkers," available at http://www.cookcountycourt.org/divisions/cp/docs/Child_Protection_Division_Caseworker_Manual.pdf.
Reprinted with permission of The Office of the Presiding Judge of the Child Protection Division of the Cook County Juvenile Court.

BENCHMARK HEARING
MEMORANDUM

TO:

Judge ______________

FROM:

Judge Sybil Thomas

RE:

Notice of Upcoming Hearing and Benchmark Hearing Summary

DATE: ____________________, 20_____

IN THE INTEREST OF

NO._____________________________

___________________________

A Minor
Calendar #__________________

NOTICE OF HEARING
THIS CAUSE came to be heard for a benchmark hearing on
_________________, 20____, the minor, DOB _____/_____/_____:
٪ having attained the age of ________
٪ approaching case closure
THIS MATTER IS CONTINUED ON:
٪ Benchmark Calendar
٪ Geographic Calendar
DATE:

_____/_____/_____ at ______ a.m./p.m.

FOR:

٪ Permanency Hearing
٪ Progress Report
٪ Other:__________________________________________

BEFORE THE:

٪ JUDGE

٪ HEARING OFFICER
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From "A Court Guide for Caseworkers," available at http://www.cookcountycourt.org/divisions/cp/docs/Child_Protection_Division_Caseworker_Manual.pdf.
Reprinted with permission of The Office of the Presiding Judge of the Child Protection Division of the Cook County Juvenile Court.

BENCHMARK HEARING SUMMARY
The following educational and career objectives were identified:
________________________________________________________________________

______________________________________________________________
________________________________________________________________________
________________________________________________________________________
The following steps/actions are necessary to achieve the identified objectives:
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
The following services are recommended:
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
٪ See attached Agreement signed by the teen and Judge Thomas.
At the next hearing, please confirm:
٪ What action the teen has taken to achieve the objectives identified above
٪ The status on implementing the recommended services
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From "A Court Guide for Caseworkers," available at http://www.cookcountycourt.org/divisions/cp/docs/Child_Protection_Division_Caseworker_Manual.pdf.
Reprinted with permission of The Office of the Presiding Judge of the Child Protection Division of the Cook County Juvenile Court.

Benchmark Permanency Hearings for Teens
Child Protection Division
Circuit Court of Cook County
In Illinois, permanency hearings are held 12 months after a child comes into custody and every six months
thereafter. Judge Sybil Thomas conducts Benchmark Hearings for qualified teen wards with an entered
permanency goal of Independence. These hearings take place at a minimum age of 16 and at least 9 months
prior to case closure. These are intensive hearings covering all aspects of the case and are designed to be
supportive of the young person, assuring that youth receive appropriate assessments, planning and supportive
services. The benchmark hearings are on a special calendar dedicated to this call; all other hearings regarding
the young person will remain on the geographic calendar to which the case is currently assigned.
A representative of the Chicago Public Schools is available for each Benchmark Hearing to provide information
about the teen’s educational history and current information on enrollment and attendance. She also provides
information about appropriate programs and services offered by the Chicago Public Schools and how to access
those programs.
The caseworker’s responsibilities in preparing for the hearing are clearly set out in the protocol. One of those
responsibilities is to assure that the young person attends the hearing, and that s/he has given thought to the
matters to be discussed. A special notice of the hearing directed to the young person is provided to be delivered
by the caseworker.
In addition, the young person is asked to bring an adult with him or her to the hearing. The teen is asked to
identify a responsible adult that s/he can rely on and would like to have continued contact with in the coming
years. The caseworker is to invite that person to be present at the hearing.
One of the goals of the hearing is to ensure that there is a responsible adult involved in the life of every child
who leaves the court. It is important to ascertain that the teen has a mentor who offers guidance and is a good
role model for the teen. Beginning the search for the supporting adult at the ward’s benchmark hearing should
allow time for identification of that person and facilitation of the development of the relationship between the
adult and the teen.
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From "A Court Guide for Caseworkers," available at http://www.cookcountycourt.org/divisions/cp/docs/Child_Protection_Division_Caseworker_Manual.pdf.
Reprinted with permission of The Office of the Presiding Judge of the Child Protection Division of the Cook County Juvenile Court.

Benchmark Hearings for Teens
Protocol for Caseworkers

The Honorable Sybil Thomas is conducting benchmark hearings for teen wards with a previously entered goal
of Independence who are at least age 16 and have more than 9 months to case closure. The purpose of these
hearings is to assure that youth receive appropriate assessment, planning and supportive services. All other
hearings will remain on the geographic calendar currently assigned.
Caseworker responsibilities in preparation for a Benchmark Hearing:
1. Give the attached notice and description of the hearing to the young person and talk with him or her about
the importance of the young person’s participation.
2. Provide the attached notice and description of the hearing to a responsible adult identified by the teen as a
person that the teen can rely on and would like to have continued contact with.
3. Assess the youth’s life skills using information obtained from the youth, the caregiver and the Daniel
Memorial Life Skill Assessment, or other assessment that meets the teen’s needs.
4. Prepare a case plan* that details:
1) youth’s needs and current self-sufficiency
2) the plan for transition of the youth to Independence
3) how, where and when services are being provided for that transition and the level of participation of
the youth in those services
4) the young person’s need for future services and how those services will be secured
5) status of the youth’s relationships with members of his/her immediate and extended birth family and
recommendation on how those relationships can be facilitated in the best interest of the youth (i.e.
visiting, counseling, therapy)
5. File the above case plan with the Service Plan Distribution Center using the attached cover sheet indicating a
Benchmark Hearing.
6. Complete the Benchmark Summary Sheet and bring 6 copies with you to the hearing for distribution.
7. Remind the youth of the date and provide transportation for the youth to and from the hearing.
Caseworker responsibilities at a Benchmark Hearing: The same responsibility for appearance and
testimony regarding the specifics of the service plan and its implementation as applies at all permanency
hearings.
*Use as your guide for 1-4 above the requirements outlined in IDCFS Procedure 302.Appendix M-Transition
Planning for Adolescent Wards, which requires provision for the following:
a) life skill assessment (Daniel Memorial Life Skill Assessment short form)
b) life skills training
c) vocational and career planning
d) health care
e) counseling
f) housing
e) financial assistance benefits for youth with special needs
f) federal benefits and other public funds
For Benchmark Hearings prior to case closure assure that the young person has the documents necessary to
function as an independent adult including: social security card, driver’s license/state i.d., medical records and
documentation, birth certificate, list of known relatives with addresses and telephone numbers, educational
records, and documents or information on religious background (302 Appendix M-(g)).
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Benchmark Hearing Case Summary Sheet
Name________________________________________
Permanency Goal __________________

Petition No.____________

Change recommended?_______________

Housing______________________________________

time at this location______

Education_____________________________________
Health________________________________________
Work_________________________________________
Contact with biological family _____________________________________________
______________________________________________________________________
Strengths and interests:___________________________________________________
______________________________________________________________________
Needs:_________________________________________________________________
______________________________________________________________________
Services provided:________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
Services planned:_________________________________________________________
_______________________________________________________________________
Attach a copy of any critical incident reports not formerly reviewed at a permanency hearing.
____________________________
Caseworker

_____________________________
Supervisor

____________________________
Agency

____________________________
Agency

____________________________
Date

____________________________
Date
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Benchmark Permanency Hearing
Teen Planning Sheet
for
_____________________________________
Date: ____________________________________
Goals (Goals may relate to school, work, or anything that is important to this young person):
2006

___________________________________________________________________
___________________________________________________________________

2007

___________________________________________________________________
___________________________________________________________________

2008

___________________________________________________________________
___________________________________________________________________

Challenges:
_________________________________________________________________________
_________________________________________________________________________
_________________________________________________________________________
Proposed Plan:
_________________________________________________________________________
_________________________________________________________________________
_________________________________________________________________________
_________________________________________________________________________
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Benchmark Referral Guidelines
The following guidelines should help you determine whether a minor is appropriate for a Benchmark Hearing.
If you have any questions, please don’t hesitate to contact me at ext. 4732.
1. Is the goal Independence? If no, not appropriate for a benchmark hearing.
2. Is the minor at least age 16 and more than 9 months from case closure? If he/she does not fall within
those parameters, not appropriate for a benchmark.
3. Is the minor a chronic runner? If so, not appropriate for a benchmark hearing until he/she has been
stable in placement for at least 3 months.
4. Is the minor incarcerated, have a pending criminal/delinquency case or an outstanding warrant? If so,
not appropriate for a benchmark hearing until the criminal/delinquency matter has been resolved.
5. Does the minor have a drug problem that is not currently being treated? If so, probably not appropriate
for a benchmark hearing.
6. Is the minor in a long-term residential placement? If yes, but is ready to be stepped down, may be
appropriate for a benchmark – call first. If not ready to step-down, he/she is not appropriate for a
benchmark.
7. Is the minor also a parent whose child is in DCFS custody or has a pending DCFS investigation? If so,
not appropriate for a benchmark.
8. Does the minor have the minimal mental capacity/IQ to comprehend and benefit from the Benchmark
Program?
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End Age for Court Jurisdiction
State by State

State1

Statutory
Age Limit

Legal Citations

Alabama*

21

Code of Ala. § 38-7-2 (2007)
Public Welfare – Child Care – Deﬁnition
(1) Child. Any person under 19 years of age, a person under the continuing jurisdiction of the juvenile court pursuant to Section 12-15-32, or a person under 21 years of age in foster care as deﬁned by the Department of Human
Resources.
Code of Ala. § 12-15-32 (2007)
Courts – Juvenile Proceedings – Jurisdiction and Venue – Retention of Jurisdiction
(a) . . . jurisdiction obtained by the juvenile court in any case of a child shall be retained by it until the child becomes
21 years of age unless terminated prior thereto by order of the judge of the juvenile court . . .
Code of Ala. § 12-15-30 (2007)
Courts – Juvenile Proceedings – Jurisdiction and Venue – Generally
(a) The juvenile court shall exercise exclusive original jurisdiction of proceedings in which a child is alleged to be
delinquent, dependent or in need of supervision.

Alaska*

19, but it can be
extended to 20

Alaska Stat. § 47.10.100 (2007)
Welfare, Social Services and Institutions – Children in Need of Aid – Children’s Proceedings – Retention of Jurisdiction over Minor
(a) The court retains jurisdiction . . . in the exercise of its power of protection over the minor and for the minor’s
best interest, for a period of time not to exceed two years or in any event extend past the day the minor becomes
19, unless sooner discharged by the court, except that the department may apply for and the court may grant an
additional one-year period of supervision past age 19 if continued supervision is in the best interests of the person
and the person consents to it.

Arizona

18

A.R.S. § 8-201 (2007)
Children – Juvenile Court – General Provisions - Deﬁnitions
6. “Child”, “youth” or “juvenile” means an individual who is under the age of eighteen years.
17. “Juvenile court” means the juvenile division of the superior court when exercising its jurisdiction over children
in any proceeding relating to delinquency, dependency or incorrigibility.
A.R.S. § 8-202 (2007)
Children – Juvenile Court – General Provisions – Jurisdiction of Juvenile Court
G. Except as otherwise provided by law, jurisdiction of a child that is obtained by the juvenile court . . . shall be retained by it, for the purposes of implementing the orders made and ﬁled in that proceeding, until the child becomes
eighteen years of age, unless terminated by order of the court before the child’s eighteenth birthday.

1

An * indicates that the statutory information was originally found in a report from the American Bar Association Center on Children and the Law,
Continuing Court Jurisdiction in Support of 18 to 21 Year-Old Foster Youth (July 2004). These statutes were rechecked in 2007 to conﬁrm
their continued accuracy, and any necessary corrections were made.
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Arkansas*

18, or 21 if engaged in course
of instruction or
treatment

Ark. Stat. Ann. § 9-27-303 (2007)
Juvenile Courts and Proceedings – Juvenile code - Deﬁnitions
(32) “Juvenile” means an individual who is:
(A) From birth to eighteen (18) years of age, whether married or single; or (B) Adjudicated delinquent, a juvenile
member of a family in need of services, or dependent or dependent-neglected by the juvenile division of the circuit
court prior to eighteen (18) years of age and for whom the juvenile division of the circuit court retains jurisdiction;
Ark. Stat. Ann. § 9-27-306 (2007)
Family Law – Minors – Juvenile Courts and Proceedings – Juvenile Code – Jurisdiction
(a)(1) The circuit court shall have exclusive original jurisdiction of and shall be the sole court for the following proceedings governed by this subchapter, including but not limited to:
(B) Proceedings in which a juvenile is alleged to be dependent or dependent-neglected from birth to eighteen (18)
years, of age, except for the following:
(i) (a) A juvenile who has been adjudicated dependent or dependent-neglected prior to the age of eighteen (18)
years of age may request the court to continue jurisdiction until twenty-one (21) years of age so long as the juvenile
is engaged in a course of instruction or treatment. (b) The court shall retain jurisdiction only if the juvenile remains
or has a viable plan to remain in instruction or treatment. (c) The court shall dismiss jurisdiction upon request of the
juvenile or when the juvenile completes or is dismissed from instruction or treatment; or
(ii) A juvenile may contact his or her attorney ad litem to petition the court to return to the court’s jurisdiction to
receive independent living services if the juvenile: (a) Was adjudicated dependent or dependent-neglected; (b) Was in
foster care at eighteen (18) years of age; and (c) Left foster care but decides to return prior to twenty-one (21) years
of age to beneﬁt from independent living services;

California*

21

Cal. Wel. & Inst Code § 303 (2007)
Children – Delinquents and Wards of the Juvenile Court – Juvenile Court Law – Dependent Children – Jurisdiction – Retention of Jurisdiction
The court may retain jurisdiction over any person who is found to be a dependent child of the juvenile court until
the ward or dependent child attains the age of 21 years.

Colorado*

21

C.R.S. 19-3-205 (2006)
Children’s Code – Dependency and Neglect – General Provisions – Continuing Jurisdiction
. . . the jurisdiction of the court over any child adjudicated as neglected or dependent shall continue until he becomes
twenty-one years of age unless earlier terminated by court order.

1

An * indicates that the statutory information was originally found in a report from the American Bar Association Center on Children and the Law,
Continuing Court Jurisdiction in Support of 18 to 21 Year-Old Foster Youth (July 2004). These statutes were rechecked in 2007 to conﬁrm
their continued accuracy, and any necessary corrections were made.
172

End Age for Court Jurisdiction
State by State
State1

Statutory
Age Limit

Legal Citations

Connecticut

18, or 21 if in
school full-time

Conn. Gen. Stat. § 46b-120 (2007)
Family Law – Juvenile Mattters – General Provisions - Deﬁnitions
The terms used in this chapter shall, in its interpretation and in the interpretation of other statutes, be deﬁned as
follows: (1) “Child” means any person under sixteen years of age . . . (2) “youth” means any person sixteen or seventeen years of age…
Conn. Gen. Stat. § 46b-121 (2007)
“Juvenile matters” deﬁned. Authority of court.
(a) Juvenile matters in the civil session include all proceedings concerning uncared-for, neglected or dependent
children and youths within this state . . .
Conn. Gen. Stat. § 17a-93 (2007)
Social and Human Services and Resources - Child Welfare - Dependent and Neglected Children
(a) “Child” means any person under eighteen years of age, except as otherwise speciﬁed, or any person under
twenty-one years of age who is in full-time attendance in a secondary school, a technical school, a college or a stateaccredited job training program;
Conn. Gen. Stat. § 17a-126 (2007)
Social and Human Services and Resources - Child Welfare - Dependent and Neglected Children
(e) The guardianship subsidy provided under this section shall continue until the child reaches the age of eighteen
or the age of twenty-one if such child is in full time attendance at a secondary school, technical school or college or
is in a state accredited job training program. Annually, the subsidized guardian shall submit to the commissioner a
sworn statement that the child is still living with and receiving support from the guardian. The parent of any child
receiving assistance through the subsidized guardianship program shall remain liable for the support of the child as
required by the general statutes.

Delaware

18

10 Del. Code § 901 (2007)
Courts and Judicial Procedure - Organization, Powers, Jurisdiction and Operation of Courts - The Family Court of
The State of Delaware - Organization, Administration and Operation - Deﬁnitions
For the purpose of this chapter, unless the context indicates diﬀerently:
(3) “Child” means a person who has not reached his or her 18th birthday.
(5) “Court” means the Family Court of the State of Delaware, and “court” refers to other courts of the State.
10 Del. Code § 921 (2007)
Courts and Judicial Procedure - Organization, Powers, Jurisdiction and Operation of Courts - The Family Court of
The State of Delaware - Jurisdiction and Powers - Exclusive original civil jurisdiction
The Court shall have exclusive original civil jurisdiction in all proceedings in this State concerning: (1) Any child
found in the State who is alleged to be dependent, neglected, or delinquent except as otherwise provided in this
chapter;

District of
Columbia*

21

D.C. Code § 16-2303 (2007)
Particular Actions, Proceedings and Matters – Family Division Proceedings – Proceedings Regarding Delinquency,
Neglect, or Need of Supervision – Retention of Jurisdiction
For purposes of this subchapter, jurisdiction obtained by the Division in the case of a child shall be retained by it
until the child becomes twenty-one years of age, unless jurisdiction is terminated before that time. This section does
not aﬀect the jurisdiction of other divisions of the Superior Court or of other courts over oﬀenses committed by
a person after he ceases to be a child. If a minor already under the jurisdiction of the Division is convicted in the
Criminal Division or another court of a crime committed after he ceases to be a child, the Family Division may, in
appropriate cases, terminate its jurisdiction.
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Florida*

18, but it can be
extended to 19

Fla. Stat. § 39.013 (2007)
Judicial Branch – Proceedings Relating to Children – General Provisions – Procedures and Jurisdiction; Right to
Counsel
(2) The circuit court has exclusive original jurisdiction of all proceedings under this chapter . . . Jurisdiction attaches
when the initial shelter petition, dependency petition, or termination of parental rights petition is ﬁled or when a
child is taken into the custody of the department . . . . When the court obtains jurisdiction of any child who has been
found to be dependent, the court shall retain jurisdiction, unless relinquished by its order, until the child reaches 18
years of age. However, if a youth petitions the court at any time before his or her 19th birthday requesting the court’s
continued jurisdiction, the juvenile court may retain jurisdiction under this chapter for a period not to exceed 1 year
following the youth’s 18th birthday for the purpose of determining whether appropriate aftercare support, Roadto-Independence Program, transitional support, mental health, and developmental disability services, to the extent
otherwise authorized by law, have been provided to the formerly dependent child who was in the legal custody of the
department immediately before his or her 18th birthday. If a petition for special immigrant juvenile status and an application for adjustment of status have been ﬁled on behalf of a foster child and the petition and application have not
been granted by the time the child reaches 18 years of age, the court may retain jurisdiction over the dependency case
solely for the purpose of allowing the continued consideration of the petition and application by federal authorities
. . . .The court’s jurisdiction terminates upon the ﬁnal decision of the federal authorities. Retention of jurisdiction
in this instance does not aﬀect the services available to a young adult under s. 409.1451. The court may not retain
jurisdiction of the case after the immigrant child’s 22nd birthday.

Georgia*

18

Ga. Code Ann. § 15-11-2 (2007)
Courts – Juvenile Proceedings – Juvenile Proceedings – General Provisions – Deﬁnitions
(2) “Child” means any individual who is:
(C) Under the age of 18 years, if alleged to be a “deprived child” . . .
(4) “Court” or “juvenile court” means the court exercising jurisdiction over juvenile matters.
(8) “Deprived child” means a child who: (A) Is without proper parental care or control, subsistence, education as
required by law, or other care or control necessary for the child’s physical, mental, or emotional health or morals;
(B) Has been placed for care or adoption in violation of law; (C) Has been abandoned by his or her parents or other
legal custodian; or (D) Is without a parent, guardian, or custodian.

Hawaii*

19

Haw. Rev. Stat. § 587-12 (2006)
Property; Family – Family – Child Protective Act – Jurisdiction – Retention of Jurisdiction
Except as otherwise provided in this chapter, jurisdiction invoked by the court under this chapter may be retained
by it, for the purposes of this chapter, after the child becomes eighteen years of age until the full term for which any
order entered expires or until the child becomes nineteen years of age.

Idaho*

18

Idaho Code § 16-1604 (2007)
Probate Code – Juvenile Proceedings – Child Protective Act – Retention of Jurisdiction
(1) Jurisdiction obtained by the court under this chapter shall be retained until the child’s eighteenth birthday, unless terminated prior thereto. Jurisdiction of the court shall not be terminated by an order of termination of parental
rights if guardianship and/or custody of the child is placed with the department of health and welfare.

Illinois*

21

705 Il. Comp. Stat. 405/2-31 (2007)
Courts – Judiciary – Juvenile Court Act of 1987 – Abused, Neglected or Dependent Minors – Duration of wardship
and discharge of proceedings
(1) All proceedings under this Act in respect of any minor for whom a petition was ﬁled after the eﬀective date of
this amendatory Act of 1991 automatically terminate upon his attaining the age of 19 years, except that a court
may continue the wardship of a minor until age 21 for good cause when there is satisfactory evidence presented to
the court and the court makes written factual ﬁndings that the health, safety, and best interest of the minor and the
public require the continuation of the wardship.

1

An * indicates that the statutory information was originally found in a report from the American Bar Association Center on Children and the Law,
Continuing Court Jurisdiction in Support of 18 to 21 Year-Old Foster Youth (July 2004). These statutes were rechecked in 2007 to conﬁrm
their continued accuracy, and any necessary corrections were made.
174

End Age for Court Jurisdiction
State by State
State1

Statutory
Age Limit

Legal Citations

Indiana*

21

Ind. Code Ann. § 31-30-2-1 (2007)
Family Law and Juvenile Law – Juvenile Law: Juvenile Court Jurisdiction – Continuing Jurisdiction – Jurisdiction
to Continue – Reinstatement of Jurisdiction
(a) Except as provided in subsections (b) and (c), the juvenile court’s jurisdiction over a delinquent child or a child
in need of services and over the child’s parent, guardian, or custodian continues until: (1) the child becomes twentyone (21) years of age, unless the court discharges the child and the child’s parent, guardian, or custodian at an earlier
time;
Ind. Code Ann. § 31-34-1-1 (2007)
Impairment or Serious Endangerment of Physical or Mental Condition
A child is a child in need of services if before the child becomes eighteen (18) years of age: (1) the child’s physical
or mental condition is seriously impaired or seriously endangered as a result of the inability, refusal, or neglect of the
child’s parent, guardian, or custodian to supply the child with necessary food, clothing, shelter, medical care, education, or supervision; and (2) the child needs care, treatment, or rehabilitation that:

Iowa

18

Iowa Code § 602.7101 (2006)
Courts - Judicial Branch - Juvenile Court - The Court - Juvenile court.
A juvenile court is established in each county. The juvenile court is within the district court and has the jurisdiction
provided in chapter 232.
Iowa Code § 232.2 (2006)
Human Services - Juveniles - Juvenile Justice - Construction and Deﬁnitions - Deﬁnitions.
5. “Child” means a person under eighteen years of age.
6. “Child in need of assistance” means an unmarried child: a. Whose parent, guardian or other custodian has
abandoned or deserted the child.
b. Whose parent, guardian, other custodian, or other member of the household in which the child resides has physically abused or neglected the child, or is imminently likely to abuse or neglect the child . . . .
8. “Court” means the juvenile court established under section 602.7101.
Iowa Code § 232.61 (2006)
Human Services – Juveniles - Juvenile Justice - Child In Need of Assistance Proceedings - General Provisions - Jurisdiction.
1. The juvenile court shall have exclusive jurisdiction over proceedings under this chapter alleging that a child is a
child in need of assistance.
2. In determining such jurisdiction the age and marital status of the child at the time the proceedings are initiated
is controlling.

Kansas*

21

Kan. Stat. Ann. § 38-1502 (2006)
Minors - Kansas Code For Care of Children - General Provisions - Deﬁnitions.
As used in this code, unless the context otherwise indicates: (a) “Child in need of care” means a person less than 18
years of age who . . .
Kan. Stat. Ann. § 38-1503 (2006)
Minors - Kansas Code for Care of Children - General Provisions - Jurisdiction.
(c) When jurisdiction has been acquired by the court over the person of a child in need of care it may continue until
the child: (1) Has attained the age of 21 years; (2) has been adopted; or (3) has been discharged by the court. Any
child 18 years of age or over may request, by motion to the court, that the jurisdiction of the court cease. Subsequently, the court shall enter an order discharging the person from any further jurisdiction of the court.
(d) When it is no longer appropriate for the court to exercise jurisdiction over a child the court, upon its own motion or the motion of an interested party, shall enter an order discharging the child. Except upon request of the child,
the court shall not enter an order discharging a child which reaches 18 years of age before completing the child’s high
school education until June 1 of the school year during which the child became 18 years of age as long as the child
is still attending high school.
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Kentucky*

18

Ky. Rev. Stat. Ann. § 610.010 (2006)
Uniﬁed Juvenile Code – Procedural Matters – District Court Jurisdiction of Juvenile Matters
(1) Unless otherwise exempted by KRS Chapters 600 to 645, the juvenile session of the District Court of each
county shall have exclusive jurisdiction in proceedings concerning any child living or found within the county who
has not reached his or her eighteenth birthday or of any person who at the time of committing a public oﬀense was
under the age of eighteen (18) years, who allegedly . . .
(13) The court shall have continuing jurisdiction over a child pursuant to subsection (1) of this section, to review
dispositional orders, and to conduct permanency hearings under 42 U.S.C. sec. 675(5)(c) until the child is placed
for adoption, returned home to his or her parents with all the court imposed conditions terminated, or reaches the
age of eighteen (18) years.

Louisiana

18

La. Ch. Code Art. 303 (2007)
Louisiana Children’s Code - Jurisdiction, General Authority, and Appeals - Jurisdiction Over Children and Minors
Art. 303. Exclusive jurisdiction over children and minors; exceptions
A court exercising juvenile jurisdiction shall have exclusive original jurisdiction over: (2) Child in need of care proceedings pursuant to Title VI.
La. Ch. Code Art. 603 (2007)
Louisiana Children’s Code - Child in Need of Care - Chapter 1. Preliminary Provisions; Deﬁnitions - Deﬁnitions
As used in this Title: (5) “Child” means a person under eighteen years of age who, prior to juvenile proceedings,
has not been judicially emancipated under Civil Code Article 385 or emancipated by marriage under Civil Code
Articles 379 through 384.
La. Ch. Code Art. 604 (2007)
Persons subject to proceedings
A court exercising juvenile jurisdiction shall have exclusive original jurisdiction, in conformity with any special rules
prescribed by law, over any child alleged to be in need of care and the parents of any such child.
La. Ch. Code Art. 606 (2007)
Grounds; child in need of care
A. Allegations that a child is in need of care must assert one or more of the following grounds: (1) The child is the
victim of abuse perpetrated, aided, or tolerated by the parent or caretaker . . . . (2) The child is a victim of neglect
....

Maine

18

4 Me. Rev. Stat. Ann. § 183 (2006)
Judiciary - District Court - Family Division of District Court
There is established within the District Court a Family Division that has jurisdiction over family matters ﬁled in
District Court. The Family Division shall provide a system of justice that is responsive to the needs of families and
the support of their children.
22 Me. Rev. Stat. Ann. § 4002 (2006)
Health and Welfare - Income Supplementation – Children - Child and Family Services and Child Protection Act General Provisions - Deﬁnitions
As used in this chapter, unless the context indicates otherwise, the following terms have the following meanings.
1. Abuse or Neglect. “Abuse or neglect” means a threat to a child’s health or welfare by physical, mental or emotional
injury or impairment, sexual abuse or exploitation, deprivation of essential needs or lack of protection from these,
by a person responsible for the child.
2. Child. “Child” means any person who is less than 18 years of age.
3. Child Protection Proceeding. “Child protection proceeding” means a proceeding on a child protection petition
under subchapter IV, a subsequent proceeding to review or modify a case disposition under section 4038, an appeal
under section 4006, a proceeding on a termination petition under subchapter VI, or a proceeding on a medical
treatment petition under subchapter VIII.

1

An * indicates that the statutory information was originally found in a report from the American Bar Association Center on Children and the Law,
Continuing Court Jurisdiction in Support of 18 to 21 Year-Old Foster Youth (July 2004). These statutes were rechecked in 2007 to conﬁrm
their continued accuracy, and any necessary corrections were made.
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Maryland*

21

Md. Cts. and Jud. Proc. Code Ann. § 3-804 (2007)
Courts and Judicial Proceedings – Courts of General Jurisdiction – Jurisdiction/Special Causes of Action – Juvenile
Causes – Children in Need of Assistance – Continuing Jurisdiction; Termination of Jurisdiction
(a) Jurisdiction where CINA or child in a voluntary placement is under 18. -- The court has jurisdiction under this
subtitle only if the alleged CINA or child in a voluntary placement is under the age of 18 years when the petition
is ﬁled.
(b) Duration. -- If the court obtains jurisdiction over a child, that jurisdiction continues in that case until the child
reaches the age of 21 years, unless the court terminates the case.

Massachusetts

18

Mass. Gen. Laws Ann. ch. 119, § 24 (2007)
Administration of the Government - Public Welfare - Protection and Care of Children, and Proceedings Against
Them - Protection of Children - Powers and Duties of Divisions of Juvenile Court Department as to Custody of
Children.
The divisions of the juvenile court department, upon the petition under oath of a person alleging on behalf of a
child under the age of 18 within the jurisdiction of the court that the child: (c) lacks proper attention of the parent,
guardian with care and custody or custodian; or (d) has a parent, guardian or custodian who is unwilling, incompetent or unavailable to provide any such care, discipline or attention . . . shall issue a notice to the department and
summonses to both parents of the child to show cause why the child should not be committed to the custody of the
department or that any other appropriate order should not be made.
Mass. Gen. Laws Ann. ch. 119, § 26 (2007)
Administration of the Government - Public Welfare - Protection and Care of Children, and Proceedings Against
Them - Protection of Children - Hearing Procedure; Order of Commitment; Petition for Review.
If the court ﬁnds the allegations in the petition proved within the meaning of this chapter, it may adjudge that the
child is in need of care and protection. In making such adjudication, the health and safety of the child shall be of
paramount concern. If the child is adjudged to be in need of care and protection, the court may commit the child
to the custody of the department until he becomes 18 years of age or until, in the opinion of the department, the
object of his commitment has been accomplished, whichever occurs ﬁrst . . . .

Michigan*

20

Mich. Comp. Laws § 712A.2a (2007) – Probate Code – Jurisdiction, Procedure, and Dispositions Involving Minors
– Continuing Jurisdiction Beyond Maximum Age; deﬁnitions
Sec. 2a. (1) Except as otherwise provided in subsection (2), if the court has exercised jurisdiction over a juvenile
under section 2(a) or (b) of this chapter, jurisdiction shall continue for a period of 2 years beyond the maximum age
of jurisdiction conferred under section 2 of this chapter, unless the juvenile is released sooner by court order.

Minnesota*

19

Minn. Stat. § 260C.193 (2006)
Public Welfare and Related Activities – Child Protection – Disposition – Dispositions; General Provisions
Subd. 6. Termination of jurisdiction.
The court may dismiss the petition or otherwise terminate its jurisdiction on its own motion or on the motion or
petition of any interested party at any time. Unless terminated by the court, and except as otherwise provided in
this subdivision, the jurisdiction of the court shall continue until the individual becomes 19 years of age if the court
determines it is in the best interest of the individual to do so. Court jurisdiction under section 260C.007, subdivision 6, clause (14), may not continue past the child’s 18th birthday.

Mississippi*

20

Miss. Code Ann. § 43-21-151 (2007)
Public Welfare – Youth Court – Jurisdiction
(1) The youth court shall have exclusive original jurisdiction in all proceedings concerning a delinquent child, a
child in need of supervision, a neglected child, an abused child or a dependent child except in the following circumstances:
(2) Jurisdiction of the child in the cause…shall continue…until the child’s twentieth birthday unless sooner terminated by order of the youth court.
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Missouri*

21

§ 211.041 Mo. Rev. Stat. (2007)
Public Health and Welfare – Juvenile Courts – Continuing Jurisdiction over Child, Exception, Seventeen-year-old
violating State or Municipal Laws
When jurisdiction over the person of a child has been acquired by the juvenile court under the provisions of this
chapter in proceedings coming within the applicable provisions of section 211.031, the jurisdiction of the child may
be retained for the purpose of this chapter until he has attained the age of twenty-one years . . .
§ 211.031 Mo. Rev. Stat. (2007)
Public Health and Welfare – Juvenile Courts – Juvenile Court to have Exclusive Jurisdiction, when – Exceptions –
Home Schooling, Attendance Violations, How Treated
1. Except as otherwise provided in this chapter, the juvenile court or the family court in circuits that have a family
court as provided in sections 487.010 to 487.190, RSMo, shall have exclusive original jurisdiction in proceedings:
(1) Involving any child or person seventeen years of age who may be a resident of or found within the county and
who is alleged to be in need of care and treatment because:
(a) The parents . . . neglect or refuse to provide proper support, education . . . other care necessary for his or her
well-being
(b) The child or person seventeen years of age is otherwise without proper care, custody or support; or

Montana

18

Mont. Code Ann., § 41-3-102 (2005)
Minors - Child Abuse and Neglect – General - Deﬁnitions.
As used in this chapter, the following deﬁnitions apply:
(6) “Child” or “youth” means any person under 18 years of age.
(7) (a) “Child abuse or neglect” means: (i) actual physical or psychological harm to a child; (ii) substantial risk of
physical or psychological harm to a child; or (iii) abandonment.
(34) “Youth in need of care” means a youth who has been adjudicated or determined, after a hearing, to be or to
have been abused, neglected, or abandoned.
Mont. Code Ann., § 41-3-103 (2005)
Jurisdiction.
(1) In all matters arising under this chapter, the district court has jurisdiction over: (a) a youth who is within the
state of Montana for any purpose; (b) a youth or other person subject to this chapter who under a temporary or
permanent order of the court has voluntarily or involuntarily left the state or the jurisdiction of the court; or (c) a
person who is alleged to have abused or neglected a youth who is in the state of Montana for any purpose.

Nebraska*

18

Neb. Rev. Stat. § 43-247 (2007)
Infants and Juveniles – Juvenile Code – General Provisions – Juvenile Court; Jurisdiction
The juvenile court shall have exclusive original jurisdiction as to any juvenile deﬁned in subdivision (1) of this section who is under the age of sixteen, as to any juvenile deﬁned in subdivision (3) of this section . . . The juvenile
court in each county as herein provided shall have jurisdiction of: (3) Any juvenile (a) who is homeless or destitute,
or without proper support through no fault of his or her parent, guardian, or custodian; who is abandoned by his
or her parent, guardian, or custodian; who lacks proper parental care by reason of the fault or habits of his or her
parent, guardian, or custodian; whose parent, guardian, or custodian neglects or refuses to provide proper or necessary subsistence, education, or other care necessary for the health, morals, or well-being of such juvenile; whose
parent, guardian, or custodian is unable to provide or neglects or refuses to provide special care made necessary by
the mental condition of the juvenile; or who is in a situation or engages in an occupation dangerous to life or limb or
injurious to the health or morals of such juvenile, (b) who, by reason of being wayward or habitually disobedient, is
uncontrolled by his or her parent, guardian, or custodian; who deports himself or herself so as to injure or endanger
seriously the morals or health of himself, herself, or others; or who is habitually truant from home or school, or (c)
who is mentally ill and dangerous as deﬁned in section 71-908;
Neb. Rev. Stat. § 43-245 (2007)
Terms Deﬁned
For purposes of the Nebraska Juvenile Code, unless the context otherwise requires:
(1) Age of majority means nineteen years of age;
(4) Juvenile means any person under the age of eighteen;

1

An * indicates that the statutory information was originally found in a report from the American Bar Association Center on Children and the Law,
Continuing Court Jurisdiction in Support of 18 to 21 Year-Old Foster Youth (July 2004). These statutes were rechecked in 2007 to conﬁrm
their continued accuracy, and any necessary corrections were made.
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Nevada

18

Nev. Rev. Stat. Ann. § 3.004 (2007)
State Judicial Department - District Courts - General Provisions - Department of the family court” deﬁned.
“Department of the family court” means any department of the district court that is designated as a department of
the family court.
Nev. Rev. Stat. Ann. § 3.006 (2007)
“Family court” deﬁned.
“Family court” means the division of the district court that is established as a family court pursuant to NRS
3.0105.
Nev. Rev. Stat. Ann. § 3.008 (2007)
“Jurisdiction of the family court” deﬁned.
“Jurisdiction of the family court” means the jurisdiction of the family court that is established in NRS 3.223.
Nev. Rev. Stat. Ann. § 432B.040 (2007)
Public Welfare - Protection of Children From Abuse and Neglect - General Provisions - “Child” deﬁned
“Child” means a person under the age of 18 years.
Nev. Rev. Stat. Ann. § 432B.410 (2007)
Public Welfare - Protection of Children From Abuse and Neglect - Civil Proceedings - General Provisions - Exclusive
original jurisdiction; action does not preclude prosecution.
1. Except if the child involved is subject to the jurisdiction of an Indian tribe pursuant to the Indian Child Welfare
Act, the court has exclusive original jurisdiction in proceedings concerning any child living or found within the
county who is a child in need of protection or may be a child in need of protection.

New
Hampshire*

21

N.H. Rev. Stat. Ann. 169-C:4 (2007)
Public Safety and Welfare – Child Protection Act – Jurisdiction, Continued Jurisdiction, Modiﬁcation
I. The court shall have exclusive original jurisdiction over all proceedings alleging the abuse or neglect of a child.
II. The court may, with the consent of the child, retain jurisdiction over any child, who, prior to his eighteenth
birthday, was found to be neglected or abused and who is attending school until such child completes high school
or until his twenty-ﬁrst birthday, whichever occurs ﬁrst; and the court is authorized to and shall make such orders
relative to the support and maintenance of said child during the period after the child’s eighteenth birthday as justice
may require.

New Jersey

18

N.J. Stat. § 9:6-8.22 (2007)
Children -- Juvenile and Domestic Relations Courts - Protective Welfare Laws - Abuse, Abandonment, Cruelty and
Neglect of a Child - In General - Jurisdiction of Superior Court, Chancery Division, Family Part
The Superior Court, Chancery Division, Family Part in each county shall have jurisdiction over all noncriminal
proceedings involving alleged cases of child abuse or neglect, and shall be charged with the immediate protection of
said children, whereby the safety of the children shall be of paramount concern.
N.J. Stat. § 9:6-8.24 (2007)
Jurisdiction
a. Notwithstanding any other law to the contrary, the Superior Court, Chancery Division, Family Part has exclusive
original jurisdiction over noncriminal proceedings under this act alleging the abuse or neglect of a child.
b. In determining the jurisdiction of the court under this act, the age of the child at the time the proceedings are
initiated is controlling.
N.J. Stat. § 9:6-8.9 (2007)
Children -- Juvenile and Domestic Relations Courts - Protective Welfare Laws - Abuse, Abandonment, Cruelty and
Neglect of a Child - In General - “Abused child” deﬁned
For purposes of this act:
“Abused child” means a child under the age of 18 years whose parent, guardian, or other person having his custody
and control: a. Inﬂicts or allows to be inﬂicted upon such child physical injury by other than accidental means . . . b.
Creates or allows to be created a substantial or ongoing risk of physical injury to such child by other than accidental
means . . .
c. Commits or allows to be committed an act of sexual abuse against the child . . .
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New Mexico*

18

N.M. Stat. Ann. § 32A-1-8 (2007)
Children’s Code – General Provisions – Jurisdiction of the Court; Tribal Court Jurisdiction
A. The court has exclusive original jurisdiction of all proceedings under the Children’s Code [32A-1-1 NMSA 1978]
in which a person is eighteen years of age or older and was a child at the time the alleged act in question was committed or is a child alleged to be:
(3) a neglected child;
(4) an abused child;
N.M. Stat. Ann. § 32A-4-24 (2007)
Children’s Code – Child Abuse and Neglect – Limitations on Dispositional Judgments; Modiﬁcation, Termination
or Extension of Court Orders
F. When a child reaches eighteen years of age, all neglect and abuse orders aﬀecting the child then in force automatically terminate. The termination of the orders shall not disqualify a child from eligibility for transitional services.

New York*

21

N.Y. Family Ct. Law § 1055 (2007)
Family Court Act – Child Protective Proceedings – Orders – Placement
(e) No placement may be made or continued under this section beyond the child’s eighteenth birthday without his
or her consent and in no event past his or her twenty-ﬁrst birthday.

North
Carolina*

18

N.C. Gen. Stat. § 7B-200 (2006)
Juvenile Code – Abuse, Neglect, Dependency – Jurisdiction – Jurisdiction
(a) The court has exclusive, original jurisdiction over any case involving a juvenile who is alleged to be abused, neglected, or dependent.
N.C. Gen. Stat. § 7B-201 (2006)
Retention and termination of jurisdiction
(a) When the court obtains jurisdiction over a juvenile, jurisdiction shall continue until terminated by order of the
court or until the juvenile reaches the age of 18 years or is otherwise emancipated, whichever occurs ﬁrst

North
Dakota*

20

N.D. Cent. Code § 27-20-36 (2007)
Judicial Branch of Government – Uniform Juvenile Court Act – Limitations of Time on Orders of Disposition
6. Except as provided in subsection 1, when the child attains the age of twenty years, all orders aﬀecting the child
then in force terminate and the child is discharged from further obligation or control.

Ohio*

18, 21 if the
child is disabled

Ohio Rev. Code Ann. 2151.353 (2006)
Court – Probate – Juvenile – Juvenile Court – District Detention Homes – Disposition of Abused, Neglected or
Dependent Child
E) (1) The court shall retain jurisdiction over any child for whom the court issues an order of disposition pursuant
to division (A) of this section or pursuant to section 2151.414 [2151.41.4] or 2151.415 [2151.41.5] of the Revised
Code until the child attains the age of eighteen years if the child is not mentally retarded, developmentally disabled,
or physically impaired, the child attains the age of twenty-one years if the child is mentally retarded, developmentally disabled, or physically impaired, or the child is adopted and a ﬁnal decree of adoption is issued, except that the
court may retain jurisdiction over the child and continue any order of disposition under division (A) of this section
or under section 2151.414 [2151.41.4] or 2151.415 [2151.41.5] of the Revised Code for a speciﬁed period of time
to enable the child to graduate from high school or vocational school. The court shall make an entry continuing its
jurisdiction under this division in the journal.

1

An * indicates that the statutory information was originally found in a report from the American Bar Association Center on Children and the Law,
Continuing Court Jurisdiction in Support of 18 to 21 Year-Old Foster Youth (July 2004). These statutes were rechecked in 2007 to conﬁrm
their continued accuracy, and any necessary corrections were made.
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Oklahoma

18

Okla. Stat. 20 § 91.1 (2006)
Courts - District Courts - District courts as successors to jurisdiction of various other courts
The district courts of the State of Oklahoma are the successors to the jurisdiction of . . . Juvenile Courts, Children’s
Courts . . .
Okla. Stat. 10 § 7001-1.3 (2006)
Children - Oklahoma Children’s Code - General Provisions - Deﬁnitions
A. When used in the Oklahoma Children’s Code, unless the context otherwise requires:
3. “Child” means any unmarried person under eighteen (18) years of age except any person convicted of a crime
speciﬁed in Section 7306-1.1 of this title or any person who has been certiﬁed as an adult pursuant to Section 73034.3 of this title and convicted of a felony;
8. “Chronic abuse or chronic neglect of a child” means a pattern of physical or sexual abuse or neglect which is
repeated or continuing;
14. “Deprived child” means a child: a. who is for any reason destitute, homeless, or abandoned, b. who does not have
the proper parental care or guardianship or whose home is an unﬁt place for the child by reason of neglect, abuse,
cruelty, or depravity . . . c. who is a child in need of special care and treatment . . .
Okla. Stat. 10 § 7002-1.1 (2006)
Article II. Jurisdiction
Jurisdiction of the Court - Personal jurisdiction--Transfer of proceedings--Emergency order or relief--Consolidation
of proceedings
A. 1. . . . the district court with juvenile or domestic docket . . . shall have jurisdiction of any child who is or is alleged to be deprived
2. When jurisdiction has been obtained over a child who is or is alleged to be a deprived child, such jurisdiction may
be retained until the child becomes eighteen (18) years of age.

Oregon*

21

Or. Rev. Stat. § 419B.328 (2006)
Human Services; Juvenile Code; Corrections – Juvenile Code: Dependency – Juvenile Court – Disposition – Ward
of the court, duration of wardship.
(2) The court’s wardship continues, and the ward is subject to the court’s jurisdiction, until one of the following occurs: (e) The ward becomes 21 years of age.

Pennsylvania*

18, or 21, at
the request of a
child engaged
in a course of
instruction or
treatment

42 Pa. Cons. Stat. § 6302 (2006)
Judiciary and Judicial Procedure – Actions, Proceedings and Other Matters Generally – Juvenile Matters – General
Provisions – Deﬁnitions
“Child.” An individual who:
(1) is under the age of 18 years;
(2) is under the age of 21 years who committed an act of delinquency before reaching the age of 18 years; or
(3) was adjudicated dependent before reaching the age of 18 years and who, while engaged in a course of instruction
or treatment, requests the court to retain jurisdiction until the course has been completed, but in no event shall a
child remain in a course of instruction or treatment past the age of 21 years.

Rhode Island

18

R.I. Gen. Laws § 14-1-3 (2007)
Delinquent and Dependent Children - Proceedings in Family Court - Deﬁnitions
The following words and phrases when used in this chapter shall, unless the context otherwise requires, be construed
as follows:
(3) “Child” means a person under eighteen (18) years of age.
(4) “The court” means the family court of the state of Rhode Island.
R.I. Gen. Laws § 14-1-6 (2007)
Delinquent and Dependent Children - Proceedings in Family Court - Retention of jurisdiction
(a) When the court shall have obtained jurisdiction over any child prior to the child’s eighteenth birthday by the ﬁling of a petition alleging that the child is dependent, neglected, and abused pursuant to §§ 14-1-5 and 40-11-7, the
child shall, except as speciﬁcally provided in this chapter, continue under the jurisdiction of the court until he or she
becomes eighteen (18) years of age, provided, that prior to an order of discharge or emancipation being entered, the
court shall require the department of children, youth, and families to provide a description of the transition services
aﬀorded the child in placement or a detailed explanation as to the reason those services were not oﬀered.
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South
Carolina

21

S.C. Code Ann. § 20-7-736 (2006)
Domestic Relations - Children’s Code - Procedures For Family Courts - Abused, Neglected and Delinquent Children - Jurisdiction of family court under article; removal proceedings; procedures.
(A) The family court has exclusive jurisdiction over all proceedings held pursuant to this article.
S.C. Code Ann. § 20-7-490 (2006)
Domestic Relations - Children’s Code – Intake - General Provisions - Deﬁnitions
(1) “Child” means a person under the age of eighteen.
(2) “Child abuse or neglect,” or “harm” occurs when the parent, guardian, or other person responsible for the child’s
welfare:
S.C. Code Ann. § 20-7-400 (2006)
Domestic Relations - Children’s Code – Jurisdiction - Exclusive original jurisdiction of family court.
(B) Whenever the court has acquired the jurisdiction of any child under seventeen years of age, jurisdiction continues so long as, in the judgment of the court, it may be necessary to retain jurisdiction for the correction or education
of the child, but jurisdiction shall terminate when the child attains the age of twenty-one years. Any child who has
been adjudicated delinquent and placed on probation by the court remains under the authority of the court only
until the expiration of the speciﬁed term of his probation. This speciﬁed term of probation may expire before but
not after the eighteenth birthday of the child.

South
Dakota*

18, 21 for
purposes of
termination of
parental rights
and adoption

S.D. Codiﬁed Laws § 26-7A-1 (2007)
Minors - Juvenile Court - Deﬁnitions
Terms used in this chapter and in chapters 26-8A, 26-8B, and 26-8C mean:
(1) “Abused or neglected child,” a child as deﬁned in § 26-8A-2;
(6) “Child,” a person less than eighteen years of age and any person under twenty-one years of age who is under the
continuing jurisdiction of the court or who is before the court for an alleged delinquent act committed before the
person’s eighteenth birthday;
§ 26-7A-2.
Jurisdiction
The circuit court has original jurisdiction in all proceedings under this chapter and chapters 26-8A, 26-8B and 268C.
§ 26-8A-29.
Continuing jurisdiction of court prior to adoption
In any action involving the termination of parental rights of both parents or any surviving parent, the court has
continuing jurisdiction of the action and of the abused or neglected child for purposes of review of status of the child
until the adoption of the child is fully completed. The department of social services or any other party having custody and guardianship of the child pending adoption may petition the court to review the status of the child at any
time before the adoption of the child is completed. The court may issue any orders or decrees necessary to protect the
child, to preserve the child’s welfare and to facilitate adoption of the child by the court or another court of competent
jurisdiction without delay. The continuing jurisdiction of the court according to this section does not prevent the
acquisition of jurisdiction of the child by another court for adoption proceedings according to law.

Tennessee

18

Tenn. Code Ann. § 37-1-103 (2007)
Juveniles - Juvenile Courts and Proceedings - General Provisions - Exclusive Original Jurisdiction.
(c) jurisdiction shall continue until a person reaches the age of eighteen (18).

1

An * indicates that the statutory information was originally found in a report from the American Bar Association Center on Children and the Law,
Continuing Court Jurisdiction in Support of 18 to 21 Year-Old Foster Youth (July 2004). These statutes were rechecked in 2007 to conﬁrm
their continued accuracy, and any necessary corrections were made.
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Texas

18; 22

Tex. Gov’t Code § 24.601 (2006)
District Courts - Family District Courts - Jurisdiction
(b) A family district court has primary responsibility for cases involving family law matters. These matters include:
(4) child welfare, custody, support and reciprocal support, dependency, neglect, and delinquency;
Tex. Fam. Code § 264.101 (2006)
Family Code - The Parent-Child Relationship and The Suit Aﬀecting The Parent-Child Relationship - Protection of
The Child - Child Welfare Services - Foster Care - Foster Care Payments
(a-1) The department shall continue to pay the cost of foster care for a child for whom the department provides care,
including medical care, until the later of:
(1) the date the child attains the age of 18; or
(2) the date the child graduates from high school or ceases to be enrolled in a secondary school in a program leading
toward a high school diploma.
(f ) In this section, “child” means a person who:
(1) is under 22 years of age and for whom the department has been appointed managing conservator of the child
before the date the child became 18 years of age; or
(2) is the responsibility of an agency with which the department has entered into an agreement to provide care and
supervision of the child.

Utah*

18

Utah Code Ann. § 78-3a-104 (2006)
Judicial Code – Courts – Juvenile Court Act of 1996 – General Provisions – Deﬁnitions
(1) As used in this chapter:
(e) “Child” means a person under 18 years of age.
Utah Code Ann. § 78-3a-104 (2006)
Judicial Code – Courts – Juvenile Court Act of 1996 – General Provisions – Jurisdiction of Juvenile Court – Original – Exclusive
(1) Except as otherwise provided by law, the juvenile court has exclusive original jurisdiction in proceedings concerning:
(c) a child who is an abused child, neglected child, or dependent child, as those terms are deﬁned in Section 78-3a103;

Vermont

18

Vt. Stat. Ann. 4 § 451 (2007)
Judiciary - Family Court - Family Court
(a) One family court having statewide jurisdiction is created.
Vt. Stat. Ann. 4 § 454 (2007)
Jurisdiction
Notwithstanding any other provision of law to the contrary, the family court shall have exclusive jurisdiction to hear
and dispose of the following proceedings ﬁled or pending on or after October 1, 1990. The family court shall also
have exclusive jurisdiction to hear and dispose of any requests to modify or enforce any orders issued by the district
or superior court relating to the following proceedings:
(14) All abuse prevention proceedings ﬁled pursuant to chapter 21 of Title 15. Any district or superior judge may
issue orders for emergency relief pursuant to section 1104 of Title 15.
(15) All abuse and exploitation proceedings ﬁled pursuant to subchapter 2 of chapter 69 of Title 33.
Vt. Stat. Ann. 33 § 4902 (2007)
Human Services - Programs and Services For Children and Youth - Child Welfare Services - General Provisions Deﬁnitions
Unless otherwise speciﬁcally provided, the following words and phrases in this chapter mean:
(1) Child: a person under the age of 18 years committed by the juvenile court to the department for children and
families prior to April 14, 1974 and to the department for children and families thereafter, except that for the purpose of subchapter 1 of chapter 35 of this title, a child is a person under the age of 16 years.
Vt. Stat. Ann. 1 § 173 (2007)
General Provisions - Construction of Statutes - Rules of Construction - Minors
Persons of the age of eighteen years shall be considered of age and until they attain that age, shall be minors. Whenever referred to in the laws of this state, a person who is an adult or who has attained majority shall be a resident or
nonresident person of eighteen years of age or more.

183

End Age for Court Jurisdiction
State by State
State1

Statutory
Age Limit

Legal Citations

Virginia*

21

Va. Code Ann. § 16.1-242 (2007)
Courts Not of Record – Juvenile and Domestic Relations District Courts – Jurisdiction and Venue – Retention of
Jurisdiction
When jurisdiction has been obtained by the court in the case of any child, such jurisdiction may be retained by the
court until such person becomes twenty-one years of age, except when the person is in the custody of the Department or when jurisdiction is divested under the provisions of § 16.1-244.

Washington

18

Wash. Rev. Code (ARCW) § 13.04.030 (2007)
Juvenile Courts and Juvenile Oﬀenders - Basic Juvenile Court Act - Juvenile Court - Exclusive Original Jurisdiction - Exceptions
For purposes of this chapter:
(1) the juvenile courts in this state shall have exclusive original jurisdiction over all proceedings:
(b) relating to children alleged or found to be dependent as provided…in ARCW § 13.34.030.
Rev. Code Wash. (ARCW) § 13.34.030 (2007)
Juvenile Courts and Juvenile Oﬀenders - Juvenile Court Act - Dependency and Termination of Parent-Child
Relationship - Deﬁnitions
For purposes of this chapter:
(2) “Child” and “juvenile” means any individual under the age of eighteen years.

West Virginia

18

W. Va. Code § 49-1-2 (2007)
Child Welfare - Purposes; Deﬁnitions - “Juvenile” or “Child” deﬁned.
As used in this chapter, “juvenile” or “child” means any person under eighteen years of age.
State ex rel. W. Va. Dep’t of Health & Human Resources v. Hill, 207 W. Va. 358, 532 S.E.2d 358, 2000 W. Va. LEXIS
8 (2000): In accordance with the deﬁnition of a “child” as a person under eighteen years of age, a circuit court’s
jurisdiction over a child abuse and neglect proceeding terminates when the child turns eighteen.

Wisconsin

18

Wis. Stat. § 767.01 (2006)
The Family - Actions Aﬀecting The Family - Deﬁnitions, Scope, Jurisdiction, and Recognition of Judgments - Jurisdiction.
The circuit courts have jurisdiction of all actions aﬀecting the family and have authority to do all acts and things
necessary and proper in those actions and to carry their orders and judgments into execution as prescribed in this
chapter.
Wis. Stat. § 48.13 (2006)
Charitable, Curative, Reformatory and Penal Institutions and Agencies - Children’s Code – Jurisdiction - Jurisdiction over children alleged to be in need of protection or services.
The court has exclusive original jurisdiction over a child alleged to be in need of protection or services which can be
ordered by the court, and:
(1) Who is without a parent or guardian;
(2) Who has been abandoned . . .
Wis. Stat. § 48.02 (2006)
Charitable, Curative, Reformatory and Penal Institutions and Agencies - Children’s Code - General Provisions 48.02. Deﬁnitions.
In this chapter, unless otherwise deﬁned:
(2) “Child” means a person who is less than 18 years of age, except that for purposes of investigating or prosecuting a
person who is alleged to have violated a state or federal criminal law or any civil law or municipal ordinance, “child”
does not include a person who has attained 17 years of age.

1

An * indicates that the statutory information was originally found in a report from the American Bar Association Center on Children and the Law,
Continuing Court Jurisdiction in Support of 18 to 21 Year-Old Foster Youth (July 2004). These statutes were rechecked in 2007 to conﬁrm
their continued accuracy, and any necessary corrections were made.
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Wyo. Stat. § 5-8-101 (2006)
Courts - Juvenile Courts - Establishment; judges; courts of record.
Courts are established in each county of the state known as the “Juvenile Court of .... County, Wyoming.”
Wyo. Stat. § 5-8-102 (2006)
Jurisdiction.
(a) The juvenile court has general jurisdiction in all matters and proceedings commenced therein or transferred to it
by order of the district court concerning:
(iii) Any minor alleged to be neglected as deﬁned in W.S. 14-3-402;
(iv) Any minor alleged to be in need of supervision as deﬁned in W.S. 14-6-402;
Wyo. Stat. § 14-3-402 (2006)
Children - Protection - Child Protection Act - Deﬁnitions
(a) As used in this act:
(iii) “Child” means an individual who is under the age of majority;
(xi) “Minor” means an individual who is under the age of majority;
Wyo. Stat. § 14-1-101 (2006)
Children - General Provisions - In General - Age of majority; rights on emancipation.
(a) Upon becoming eighteen (18) years of age, an individual reaches the age of majority.
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A: Arkansas Model Legislation
Right of Re-Entry

Arizona’s Model Program

Arkansas’s Re-Entry Legislation
A.C.A. § 9-27-306
Jurisdiction.
(a) (1) The circuit court shall have exclusive original jurisdiction of and shall be the sole
court for the following proceedings governed by this subchapter, including but not
limited to:
....
(B) Proceedings in which a juvenile is alleged to be dependent or dependent-neglected from birth to eighteen (18) years, of age, except for the following:
(i) (a) A juvenile who has been adjudicated dependent or dependent-neglected
prior to the age of eighteen (18) years of age may request the court to
continue jurisdiction until twenty-one (21) years of age so long as the
juvenile is engaged in a course of instruction or treatment.
(b) The court shall retain jurisdiction only if the juvenile remains or has a
viable plan to remain in instruction or treatment.
(c) The court shall dismiss jurisdiction upon request of the juvenile or
when the juvenile completes or is dismissed from instruction or treatment; or
(ii) A juvenile may contact his or her attorney ad litem to petition the court
to return to the court’s jurisdiction to receive independent living services
if the juvenile
(a) Was adjudicated dependent or dependent-neglected;
(b) Was in foster care at eighteen (18) years of age; and
(c) Left foster care but decides to return prior to twenty-one (21) years of
age to beneﬁt from independent living services;

187

Arkansas Model Legislation

188

B: New York Model Legislation
Right of Re-Entry

Arizona’s Model Program

New York’s Trial Discharge Legislation
18 NYCRR
Section 430.12(f )(4)
(4) Post-discharge.
(i) Standards.
(a) Every child discharged to another planned living arrangement … must remain
in a status of trial discharge for at least six months after discharge and must remain in the custody of the local commissioner during the entire period of trial
discharge. Trial discharge may continue at the discretion of the district up to
the age of 21 if the reassessment and service plan review indicates either the
need for continued custody or a likelihood that the child may need to return
to foster care. During the period of trial discharge, the district must provide
after-care services to the child, including casework contacts with the child,
with the number of face-to-face contacts and in-home contacts equal to those
required for that child pursuant to section 431.16(c) of this Title during the
six months immediately preceding the child’s discharge. … In the event that
the child becomes homeless during the period of trial discharge, the district
must assist the child to obtain housing equivalent to that authorized by clause
(c) of this subparagraph. Under no circumstances may a district refer or place
a child during the 30-day period following the child’s becoming homeless in
a shelter for adults, shelter for families, single-room occupancy hotel, or any
other congregate living arrangement which houses more than 10 unrelated
persons. If appropriate housing is not available within 30 days of the date the
child becomes homeless, the district must place the child in a suitable foster
boarding home, agency boarding home, group home or institution consistent
with section 430.11 of this Part. The provisions of this clause relating to trial
discharge does not apply where a court order terminates the district’s custody
of the child or where the child reaches the age of 21.
(b) After the district’s custody of the child has been terminated whether by court
order or by the district’s own action, the district must maintain supervision
of the child until the child is 21 years of age… Supervision includes at least
monthly contact with the child, unless the child has maintained adequate
housing and income continuously for the past six months, in which case at
least quarterly contacts shall occur, either face-to-face or by telephone.…
(c) Nothing in this subdivision mandates the participation of a child in the status
of trial discharge or supervision. Such participation is contingent upon the
consent of the child.
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Arizona Model Program

Arizona’s Re-Entry Policy
Division of Children, Youth and Families Policy Manual
Chapter 16, Section 6
https://www.azdes.gov/dcyf/cmdps/cps/Policy/ServiceManual.htm

The department will provide young adults who exited foster care at age 18 or older the opportunity to re-enter services under the supervision of the Division of Children, Youth, and
Families (DCYF), at any time until the young adult reaches age 21… .
Young Adults who desire to re-enter services under the supervision of the DCYF may do so
by contacting the local Transitional Independent Living Program (TILP) contract provider.
The TILP contract provider will:
•

•

•

•
•

Provide services and support (including available ﬁnancial assistance through the
TILP) that will assist the Young Adult to resolve current housing, mental health,
employment or other crises.
Conﬁrm the Young Adult’s desire to receive long term case management and other
services; (Youth who do not desire to return to DCYF for services may continue
to receive aftercare services through the TILP.).
Assist the Young Adult to develop an individualized plan which includes goals,
objectives and tasks which will lay the foundation for the Young Adult’s eventual
self-suﬃciency in the areas of housing, employment, education, physical and mental health, etc.
Notify the local DCYF Independent Living (IL) Coordinator of the potential case
transfer.
Monitor the Young Adult’s compliance with the individualized plan for a period
of up to 90 days.

If the Young Adult maintains satisfactory progress toward meeting their case plan goals for
a period of up to 90 days, the TILP contract provider will schedule a staﬃng with the local DCYF Independent Living (IL) Coordinator for the purpose of facilitating transfer of
services to DCYF. DCYF may accept the case earlier than 90 days.
The local DCYF IL Coordinator will meet with the Young Adult and the TILP contract
provider to coordinate the transfer of services. The local DCYF IL Coordinator will:
•
•
•
•
•

Aﬃrm the Young Adult’s desire to resume supervision and services through the
DCYF.
Identify the assigned DCYF CPS Specialist.
Review the requirements and responsibilities of Young Adults in continued services.
Review the current individualized plan, services provided and the Young Adult’s
progress in services.
Facilitate any service or other revisions needed to the plan.
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•

Arrange for cost of care to support the current or anticipated living arrangement
through the use of the Independent Living Subsidy stipend or other resources.

Young Adults participating in services and supervision through the DCYF must cooperate
with the assigned CPS Specialist in developing an agreement which identiﬁes how they will
increase their skills to become self-suﬃcient. The agreement must document the young
adult’s acceptance of personal responsibility to:
•
•
•

•
•

Maintain enrollment in, or enroll in an education, training or employment program of their choice.
Participate in the education or training program of their choice by attending classes
and earning related credits/certiﬁcate/license/degree.
Prepare for ﬁnancial self-suﬃciency by participating in employment or employment readiness activities of their choice, which may include paid employment,
volunteer work or other activities deﬁned in the case plan that will assist the youth
to strengthen their employability.
Identify personal physical and mental health needs and participate in health services, including mental health services of their choice.
Identify and maintain a safe living arrangement.

The assigned CPS Specialist will be responsible for evaluating the need for continued case
management and other services, including ﬁnancial assistance for room and board related
costs, every six months, or more often if needed. Services may only be discontinued as described in Conclusion of Participation in the Voluntary Program (Chapter 16, Section 5).

192

D: Florida Model Legislation
Right of Re-Entry
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Florida’s Re-Entry Legislation
Florida Statute Section 409.1451(5)(a)
(5) SERVICES FOR YOUNG ADULTS FORMERLY IN FOSTER CARE.--Based on the
availability of funds, the department shall provide or arrange for the following services to
young adults formerly in foster care who meet the prescribed conditions and are determined
eligible by the department… The categories of services available to assist a young adult formerly in foster care to achieve independence are:
(a) Aftercare support services.-1. Aftercare support services are available to assist young adults who were formerly in
foster care in their eﬀorts to continue to develop the skills and abilities necessary
for independent living. The aftercare support services available include, but are not
limited to, the following:
a. Mentoring and tutoring.
b. Mental health services and substance abuse counseling.
c. Life skills classes, including credit management and preventive
health activities.
d. Parenting classes.
e. Job and career skills training.
f. Counselor consultations.
g. Temporary ﬁnancial assistance.
h. Financial literacy skills training
The speciﬁc services to be provided under this subparagraph shall be determined by
an aftercare services assessment and may be provided by the department or through
referrals in the community.
2. Temporary assistance provided to prevent homelessness shall be provided as expeditiously as possible and within the limitations deﬁned by the department.
3. A young adult who has reached 18 years of age but is not yet 23 years of age who
leaves foster care at 18 years of age but who requests services prior to reaching 23
years of age is eligible for such services.
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The University of Chicago Law School Foster Care Project’s
Proposed Re-Entry Legislation
(1) For all youth in foster care whose permanency plan is discharge to independence,
the court shall maintain jurisdiction over the youth’s case, even after the youth is
discharged from the foster care system, until the youth’s 21st birthday. After a youth
is discharged from foster care, the youth will remain in the status of “trial discharge,”
until reaching the age of 21.
(2) During the trial discharge period, the court shall hold hearings to review the youth’s
circumstances and give the youth an opportunity to raise concerns and seek assistance
at least once every six months. The youth shall be given notice of these hearings, and
informed of the opportunity to seek assistance from the court during those hearings,
or, at the youth’s initiative, at any time. Upon the express request of a youth, the court
shall cease scheduling hearings unless and until the youth subsequently requests additional hearings.
(3) During the trial discharge period, the child welfare agency shall provide after-care
services to the youth, which shall include:
(a) Regular contact with the youth to inquire about the youth’s welfare and oﬀer
assistance.
(b) In the event that the youth becomes homeless during the period of trial discharge, assistance obtaining housing and, if appropriate housing is not available within 30 days of the date the youth becomes homeless and with the
consent of the youth, placement in a suitable foster home, group home or
other appropriate housing arrangement.
(c) In the event that the youth requests placement in an agency approved living
arrangement, placement in such a living arrangement if available.
(4) Where the youth, during the trial discharge period, seeks to re-enter the child welfare
system, or to seek the court’s assistance in obtaining services, the youth can:
(a) contact his former caseworker; or
(b) contact a provider of after-care services for foster youth; or
(c) contact juvenile court personnel; or
(d) contact a state-run help line to obtain the contact information for
any of the above.
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